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21865 Copley Drive ( Diamond Bar CA 91765

Michael D. Antonovich, Chair
Robert Davidson, Vice Chair

Board of Directors Meeting 
March 3, 2004  (  9:00 a.m. 
The public may attend at any location listed below
 or by teleconference by calling 1-800-373-0950 and 
entering Participant Passcode 643516 followed by # key
Teleconference Locations:  

	Office of Chairman
Spvr. Michael Antonovich

500 W Temple St, 869 Hall of Administration

Los Angeles CA
	Office of Vice Chairman
Robert Davidson

3360 E Pico Blvd

Los Angeles CA
	

	
	Office of 
Hal Bernson
11280 Corbin Ave, Suite A

Porter Ranch CA 
	Office of

SCAQMD

21865 Copley Dr – EO Conf Rm
Diamond Bar CA

	
	Office of

Dr. Keith Black

8631 W 3rd St., 800 East Tower

Los Angeles CA
	


AGENDA


Staff Member or Director

	1.
	Approve Minutes of the meetings of
February 12, 2004 (Attachment pp. 3-4) and
February 25, 2004 (Attachment pp. 5-7)
	
	Chery Cooper
Foundation Secretary

	2.


	A. Amend Articles of Incorporation
This action is to change the name of the Foundation and to specify that its purpose is related to the effects of air pollution on brain tumors and lung cancer. (Attachment, pp. 8-10)
B.  Amend By-Laws
This action is to provide for the recovery of royalty payments and for their reimbursement to South Coast Air Quality Management District. 
(Attachment, pp. 11-22)
	
	Kurt Wiese

Foundation Counsel


	3.
	Annual Report
This action is to review and approve materials that will be presented at the annual meeting on March 5, 2004.  (Attachment, pp. 23-26)
	
	Barry Wallerstein
Chief Executive Officer

	4
	Recommendation to Make Investment

This action is to receive further staff and legal input on the recommendation from Chairman Antonovich to invest $1.5 million in MicroSurgeon, and to take action as appropriate.
	
	Chairman Antonovich

	5.
	Other Business

Any member of the Foundation, or its staff, on his or her own initiative or in response to questions posed by the public, may ask a question for clarification, may make a brief announcement or report on his or her own activities, provide a reference to staff regarding factual information, request staff to report back at a subsequent meeting concerning any matter, or may take action to direct staff to place a matter of business on a future agenda.  (Government Code §54954.2)
	
	

	6.
	Schedule Future Meeting
The next meeting is March 5, 2004 at 9:00 a.m. in the AQMD Auditorium.
	
	

	7.
	Public Comment

Members of the public may address the Foundation’s Board concerning any agenda item before or during consideration of that item (Government Code §54954.3).  All agendas for regular meetings are posted at SCAQMD Headquarters, 21865 Copley Drive, Diamond Bar, California, at least 72 hours in advance of a regular meeting.  At the end of the regular meeting agenda, an opportunity is also provided for the public to speak on any subject within the Board’s authority.
	
	

	
	Americans with Disabilities Act
The agenda and documents in the agenda packet will be made available, upon request, in appropriate alternative formats to assist persons with a disability (Govt. Code Section 54954.2(a). Disability-related accommodations will also be made available to allow participation in the meeting. Any accommodations must be requested as soon as practicable. Requests will be accommodated to the extent feasible. Please contact Chery Cooper at 909-396-2745  from 7 a.m. to 5:30 p.m. Tuesday through Friday, or send the request  to ccooper@aqmd.gov.
	
	


Brain Tumor and Air Pollution Foundation

21865 Copley Drive ( Diamond Bar CA 91765

Michael D. Antonovich, Chair
Robert Davidson, Vice Chair

Minutes

February 12, 2004
Chairman Antonovich called the meeting of the Brain Tumor and Air Pollution Foundation to order at 12:35 p.m.  Present by teleconference from the location indicated were the following Directors (in alphabetical order):

Michael D. Antonovich – 500 W. Temple St., 869 Hall of Administration, Los Angeles CA 90023

Hal Bernson – 11280 Corbin Ace., Suite A, Porter Ranch CA 91326

Robert Davidson – 3360 E Pico Blvd., Los Angeles CA 90023

Not attending:  
James Silva

Also present by teleconference from AQMD Headquarters at 21865 Copley Dr., Diamond Bar CA 91765 were the following individuals (in alphabetical order):

Chery Cooper, Foundation Secretary

Dr. Jean Ospital, SCAQMD Health Effects Officer

Patrick (Rick) Pearce, Foundation Treasurer (arrived 12:40 p.m.)

Kurt Wiese, Counsel

Not attending:  Barry Wallerstein, Foundation Chief Executive Officer

1. APPROVE MINUTES OF OCTOBER 9, 2003 MEETING

Moved (Davidson), seconded (Bernson) and unanimously approved.

2. AMEND ARTICLES OF INCORPORATIN

Counsel Kurt Wiese advised that Chairman Burke had indicated a desire to contribute funds to this Foundation if its purpose is expanded to investigate all types of air pollution-caused cancer and the proposed amendments to the Articles of Incorporation would accomplish that.  Moved (Bernson), seconded (Davidson), and unanimously approved.

3. FINANCIAL REPORT

Treasurer Pearce reported that, as of 1/30/04, the balance on hand is $5,295 (rounded) based on contributions of $722,567 plus interest of $842, minus grants of $717,590 and U. S. Treasury and Franchise Tax Board costs of $525.  It was moved, seconded, and unanimously approved to accept the report.  

4. OTHER BUSINESS

Dr. Ospital advised that a full, written report on the status of grant activity and results achieved would be prepared at the conclusion of the first year of the Foundation’s operations, but gave a brief summary at this time.  Two projects have been approved:  one to Cedars Sinai that is progressing and one to USC that was finalized in December and is getting underway.  

Counsel Wiese advised that the Foundation must hold an annual meeting during the AQMD’s March meeting.  Counsel will provide details of the time and call-in information.  At that meeting, there will be a brief financial report and activities report.

Board Member Bernson inquired about his prior question regarding applicability of the Brown Act to the Foundation’s meetings.  Counsel Wiese advised that an opinion from Best, Best & Krieger had been obtained and confirmed that the Foundation’s meetings are subject to the Brown Act.  Mr. Wiese will provide another copy to Mr. Bernson.

5. NEXT MEETING

Other than the meeting to be scheduled as part of the South Coast Air Quality Management District’s March 5, 2004 meeting, the Foundation will next meet as the need arises. 

6. PUBLIC COMMENT

There was no public comment.

There being no further business, the meeting was adjourned.

Dated:  February 12, 2004
__________________________________________


Chery Cooper, Foundation Secretary

APPROVAL OF MINUTES:

Date:  _________________

(to be approved at next meeting)
Brain Tumor and Air Pollution Foundation

21865 Copley Drive ( Diamond Bar CA 91765

Michael D. Antonovich, Chair
Robert Davidson, Vice Chair
Minutes

February 25, 2004

Chairman Antonovich called the meeting of the Brain Tumor and Air Pollution Foundation to order at 10:35 a.m.  Present by teleconference from the location indicated were the following Directors (in alphabetical order):

Michael D. Antonovich – 500 W. Temple St., 869 Hall of Administration, Los Angeles CA 90023

Robert Davidson – 3360 E Pico Blvd., Los Angeles CA 90023

Not attending:

Hal Bernson


James Silva

Also present by teleconference from AQMD Headquarters at 21865 Copley Dr., Diamond Bar CA 91765 were the following individuals (in alphabetical order):

Dr. Jean Ospital, SCAQMD Health Effects Officer

Patrick (Rick) Pearce, Foundation Treasurer (arrived 12:40 p.m.)

Kurt Wiese, Counsel

Not attending:


Barry Wallerstein, Foundation Chief Executive Officer

Chery Cooper, Foundation Secretary 

Due to lack of a quorum, no action could be taken.  However, the Board Members present discussed the items.
1. APPROVE MINUTES OF FEBRUARY 12, 2004 MEETING

Spvr. Antonovich and Mr. Davidson had no objections to the Minutes as presented.

2. AMEND ARTICLES OF INCORPORATIN

Spvr. Antonovich and Mr. Davidson had no objections to the proposed amendments.

3. ANNUAL REPORT

Spvr. Antonovich and Mr. Davidson had no objections to the draft annual report as laid out in a Board Letter to be submitted to the South Coast Air Quality Management District Board.

4.
RECOMMENDATION TO MAKE INVESTMENT
Dwight Montgomery, Esq. of the law firm of Best, Best & Krieger was introduced by Kurt Wiese and provided the Board Members present with the following information:

The law form looked at the proposal to invest within the context of California nonprofit laws.  There are concerns about investing in “for profit” entities.  There is no restriction on investments, per se, provided the investment is not speculative and there are safeguards such that the investment is not at risk.  The $1.5 million constitutes a charitable trust and the Board has a fiduciary obligation to preserve the charitable trust.  The Board would need to make an informed decision as to whether the investment is, or is not, speculative to the extent it would jeopardize the charitable trust.  Mr. Montgomery indicated that both California and federal tax laws contemplate non-profit corporations making investments.  It is just a question of whether this investment could be construed as the Board breaching its fiduciary responsibility to the Foundation.  

Another issue is, “would the investment bestow an impermissible benefit on a private individual?”  While there is no case law there is other guidance regarding investments that would jeopardize the tax-exempt status of the Foundation.  Concerns include control of the Foundation over the use of the proceeds given to the “for-profit” entity.  There would have to be checks and balances in the investment to insured that the $1.5 million is truly being used for purposes that further the stated purpose of the Foundation.  There can be some administrative costs.  Another challenge that counsel sees with the investment is whether it truly ties into the purpose of the Foundation to aid/support research.

A final issue that the Board should consider is that if the Board decides to make this investment, it is successful, and the Foundation receives royalties, the royalties would be taken out of the computation of whether the Foundation is a public charity or a private foundation.  Royalties may not exceeding one-third of gross receipts.  Otherwise, public charity status may be jeopardized.  Then an excise tax would be imposed on the Foundation.  Public charity status is important from the standpoint that you would still want to secure donations from the general public.  Also, the one-third investment ceiling is not set in stone.  There is also a 10% facts and circumstances test.

Mr. Montgomery indicated that his firm has done thorough research on this investment and are unable to come up with specific guidance related to non-profit investing in “for-profit” entities.  There is a 6-year-old IRS ruling that allowed a transfer of “for-profit” stock to a non-profit entity but the “for-profit” entity was a wholly-owned subsidiary of another non-profit.

Board Member Davidson requested that staff provide a thorough review of these issues for the next meeting.  Kurt Wiese will ask Mr. Montgomery to lay out a path that the Foundation can follow.  Spvr. Antonovich agreed with this approach.

Dr. Black commented that this is an opportunity for a technology that MicroSurgeon is developing that is a very good fit with the mission of the Foundation.  They are trying to develop a technology to destroy brain tumors, lung tumors that metastasize to the brain, and lung tumors.  From the research point of view, this is the type of thing the Foundation should be supporting.  In terms of the points the attorney raised, I think that it is a good concept.  We want this funding to further develop this product to get FDA approval so we can start treating patients.

4. OTHER BUSINESS
None

5. NEXT MEETING
The next meeting was scheduled for 9:00 a.m. on March 3, 2004 

6. PUBLIC COMMENT
There was no public comment.

There being no further business, the meeting was adjourned.

Dated:  February 25, 2004
__________________________________________


Chery Cooper, Foundation Secretary

APPROVAL OF MINUTES:

Date:  _________________

(to be approved at next meeting)

CERTIFICATE OF AMENDMENT

OF

ARTICLES OF INCORPORATION

OF

BRAIN TUMOR AND AIR POLLUTION FOUNDATION

a California nonprofit public benefit corporation
Dr. Barry Wallerstein and Chery Cooper certify that:

1.
They are the President and Secretary, respectively, of the Brain Tumor and Air Pollution Foundation, a California nonprofit public benefit corporation.

2.
The Articles of Incorporation of this Corporation are hereby amended and restated in their entirety to read as follows: 

“I.

NAME

BRAIN AND LUNG TUMOR AND AIR POLLUTION FOUNDATION
The name of this Corporation is Brain and Lung Tumor and Air Pollution Foundation

II.

PURPOSES
This corporation is a nonprofit public benefit corporation and is not organized for the private gain of any person.  It is organized under Nonprofit Public Benefit Corporation Law for public and charitable purposes.

The specific purposes of this corporation are:  (i) to aid, assist, and support research on the incidence, detection and causes of brain and lung tumors, especially those caused or aggravated by air pollution; and (ii) to receive and utilize funds acquired through the solicitation of donations, gifts, and bequests for the purposes for which this corporation was formed.


Notwithstanding any other provision of these Articles of Incorporation, this corporation shall not carry on any other activities not permitted to be carried on by a corporation exempt from Federal income tax under section 501(c)(3) of the Internal Revenue Code of 1986 (or the corresponding provision of any future United States Internal Revenue Law), or by a corporation, contributions to which are deductible under section 170(c)(2) of the Internal Revenue Code of 1986 (or the corresponding provision of any future United States Internal Revenue Law).

III.

MEMBER

This corporation shall have only one member within the meaning of Section 5056 of the California Corporations Code (“CCC”), and it is the South Coast Air Quality Management District, a district formed under statutes.

IV.

Initial Agent for Service of Process

The name of the initial agent of the corporation for service of process is:  Kurt R. Wiese, Esq., whose complete business address is:  21865 Copley Drive, Diamond Bar, California 91765.

V.

Dedication and Dissolution

(a) The property of this corporation is irrevocably dedicated to public and charitable purposes, and no part of the net income or assets of this corporation shall ever inure to the benefit of any director, officer, or member thereof, or to the benefit of any private person.

(b) On the dissolution or winding up of the corporation, its assets remaining after payment of, or provision for payment of, all debts and liabilities of this corporation shall be distributed to a nonprofit fund, foundation, or corporation which is organized and operated exclusively for public or charitable purposes and which has established its tax-exempt status under section 501(c)(3) of the Internal Revenue Code of 1986 (or the corresponding provision of any future United States Internal Revenue Law), and whose sole member is the South Coast Air Quality Management District.

(c) If this corporation holds any assets in trust, or if the corporation is formed for charitable purposes, then such assets shall be disposed of in such manner as may be directed by decree of the superior court of the county in which the corporation has its principal office, on petition therefore by the Attorney General or by any person concerned in the liquidation, in a proceeding to which the Attorney General is a party.

VI.

Limitation on Corporate Activities


No substantial part of the activities of this corporation shall consists of the carryon on of propaganda, or otherwise attempting to influence legislation, nor shall this corporation participate or intervene in any political campaign (including publishing or distribution of statements) on behalf of or in opposition to any candidate for public office.

VII.

Amendment

These Articles of Incorporation may not be amended, restated, or modified without the consent of its sole member and without the consent of more than a two-thirds (2/3) majority of the Board of Directors of this corporation.”

3.
The foregoing amended and restated Articles of Incorporation have been duly approved by the Member and Board of Directors of this Corporation.

4.
This Corporation has one member.

We further declare under penalty of perjury under the laws of the State of California that the matters set forth in this certificate are true and correct of our own knowledge.

Dated:
____________________

___________________________________

Barry R. Wallerstein, D.Env.

President

___________________________________

Chery Cooper

Secretary

AMENDED AND RESTATED

Bylaws

Of
BRAIN AND LUNG TUMOR AND 
AIR POLLUTION FOUNDATION

__________________________________________________

A California Nonprofit Public Benefit Corporation
Article I — Offices
1.1
Principal Office.  The principal office of the Brain and Lung Tumor and Air Pollution Foundation, a California nonprofit public benefit corporation, is located at 21865 Copley Drive, Diamond Bar, California 91765.

1.2
Change of Address.  The "Board" (as that term is defined in paragraph 3.1(A) hereof) hereby is granted full power and authority to change the location of the principal office of the Corporation.  Any such change shall be noted by the Secretary in these Bylaws, but shall not be considered an amendment of these Bylaws.

Article II — Member
2.1
Number of Members.  The sole “member” of the Corporation within the meaning of Section 5056 of the California Corporations Code (“CCC”) is the South Coast Air Quality Management District ("District").  The Corporation may not have more than one member.  

2.2
Eligibility for Membership.  Only the District is eligible to be a member of the Corporation.

2.3 
Transferability of Membership.  Neither the membership in the Corporation nor any rights in the membership may be transferred or assigned for value or otherwise. 

2.4
Authority of Member.  The member shall act through the Board of the District ("District Board"), and it shall have all the rights prescribed under Section 5056 of the CCC.  The member shall also have exclusive authority to approve distributions made by the Corporation for any purpose other than carrying out the necessary operational functions of the Corporation.  The member's authority to approve Corporation distributions specifically includes the exclusive authority to approve a work plan to fund research activities supported by the Corporation.

2.5
Other Persons Associated with the Corporation.  The Corporation may refer to persons or entities associated with it as “members,” even though those persons or entities are not voting members, but no such reference shall constitute any such other person or entity a “member” within the meaning of Section 5056 of the CCC.

2.6 
Nonliability of Member.  The member of the Corporation is not personally liable, solely because of the membership, for the debts, obligations, or liabilities of the Corporation.

2.7 
Meetings of Member.  

(A)
Notwithstanding any other provision in these Bylaws, all meetings of the member shall be held in compliance with the requirements of the Ralph M. Brown Act as set forth in Section 54950 of the California Government Code.

(B) 
The member shall meet at the location within the State of California as may be designated from time to time by resolution of the District Board.

(C)
The annual meeting of the member is the third meeting of the calendar year of the District Board and it may be held only at this District Board meeting.  The annual meeting shall be held for the purpose of transacting proper business as may come before the meeting, including the election of Directors for the terms as are fixed in paragraph 3.2(B) of these Bylaws.  

(D)
Special meetings of the member may be called by Chairperson of the Board and held at the times and places within the State of California that may be ordered by resolution of the Board. 


(E) 
Notice of all special meetings shall be given by delivering written notice to all the board members of the District Board, and to members of the media requesting notice in writing, at least twenty-four (24) hours before the time of the meeting.  The notice shall specify the time and place of the special meeting and the business to be transacted or discussed, and shall be posted at least twenty-four (24) hours prior to the meeting in a location that is freely accessible to the public.  The written notice may be dispensed with as to any member of the District Board, who, at or prior to the time the meeting convenes, files with the Secretary a written waiver of notice or who is actually present at the meeting when it convenes. All such waivers, consents and approvals shall be filed with the corporate records or made a part of the minutes of the meeting.

(E) 
Whenever the member is required or permitted to take any action at a meeting, written notice of the meeting shall be given to the members of the District Board.  The notice shall state the matters that the Board, at the time notice is given, intends to present for action by the member. The notice of any meeting at which Directors are to be elected shall include the names of all persons who are nominees when notice is given.  

 
 
Approval by the member of any of the following proposals, other than by unanimous approval by those entitled to vote, is valid only if the notice or written waiver of notice states the general nature of the proposal or proposals:

(i)
removing a Director without cause;

(ii) 
filing vacancies on the Board;

(iii) 
amending the Articles of Incorporation; or 

(iv) 
electing to wind up and dissolve the corporation.

(F)
Members of the District Board may participate in a meeting through use of conference telephone or similar communications equipment, so long as all such members participating in such meeting can hear one another, and so long as there is compliance with the Ralph M. Brown Act, and such participation in a meeting shall constitutes presence in person at such meeting.

(G)
The majority of members of the District Board shall constitute a quorum at any meeting for the transaction of business, except to adjourn.  If, however, the attendance of any annual meeting, whether in person or proxy, is less than the majority of the voting power, the members may vote only on matters as to which notice of their general nature was given under paragraph 2.7(D) hereof. 

(H)
A majority of the members of the District Board present, whether or not a quorum is present, may adjourn any meeting to another time and place.  If the meeting is adjourned for more than twenty-four (24) hours, notice of any adjournment to another time or place shall be given, prior to the time of the adjourned meeting, to the members of the District Board who were not present at the time of adjournment.

2.8
Required Vote of Member.  Every act or decision done or made by a majority of the members of the District Board present at a meeting duly held at which a quorum is present is an act of the member.  A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of any member of the District Board, if any action taken is approved by at least a majority of the District Board.

2.9
Termination of Membership.  The membership and all rights of membership automatically terminate on the voluntary resignation of the member.  Any and all rights of the member in the Corporation cease on the termination of membership.  However, termination does not relieve the member from any obligation for charges incurred or services rendered.


Article III — Directors
3.1
Number.

(A)
The authorized number of Directors of this Corporation shall be not less than three (3) nor more than nine (nine).  Collectively, the Directors shall be known as the Board of Directors (“Board”).

(B)
The exact number of Directors within the range provided for under paragraph 3.1(A) hereof shall be fixed at four (4) and may from time to time, within the limits specified in these Bylaws, be changed by a resolution adopted by the member. 
 (C)
The minimum and maximum number of Directors may be changed only by an amendment of paragraph 3.1(A) hereof.

3.2
Nomination; Appointment; and Term.

(A)
The member shall appoint Directors to the Board.  Vacancies on the Board shall be filled in the same manner as appointments are made.

(B)
Directors are appointed for a term of two (2) years.

(C)
Each appointed Director shall hold office at the pleasure of the member until the expiration of the term for which appointed or until a successor has been appointed and qualified.

3.3
Chairperson and Vice Chairperson.  The Board shall select from among the existing Board a Chairperson and a Vice-Chairperson.  The Chairperson shall preside at meetings of the Board and of the member.  The Chairperson is authorized to sign all contracts, notes, conveyances and other papers, documents, and instruments in writing in the name of the Corporation.  The Vice-Chairperson shall preside if the Chairperson is absent, and shall, in the absence of the Chairperson or the inability or refusal of the Chairperson to act, carry on all other duties and powers required by law or conferred by these Bylaws upon the Chairperson.  The term of the Chairperson and the Vice Chairperson shall be for two years. 

3.4
Vacancies on Board.  A vacancy or vacancies on the Board shall exist on the occurrence of the following:

(A)
The death or resignation of any Director;

(B)
The declaration by resolution of the Board of a vacancy in the office of a Director who has been declared of unsound mind by an order of court, convicted of a felony, or found by final order of judgment of any court to have breached a duty under Article 3 of Chapter 2 of the CCC;

(C)
The increase in the authorized number of Directors.

(D)
Removal of a director by the member.

3.5
Resignations of Directors.  Any Director may resign by giving written notice to the Chairperson or the Secretary of the Corporation, and such resignation shall be effective when the notice is given unless it specifies a later time for the resignation to become effective.

3.6
Meetings of the Board.

(A)
Notwithstanding any other provision in these Bylaws, all meetings of the Board shall be held in compliance with the requirements of the Ralph M.  Brown Act as set forth in Section 54950 of the California Government Code.

(B)
Regular meetings of the Board shall be held at the time and place specified by resolution adopted by the Board.

(C)
Notice of all regular meetings of the Board shall be given.  At least seventy-two (72) hours before the regular meeting, the Board shall post an agenda which contains a brief description of each item of business to be transacted or discussed at the meeting.  The agenda shall specify the time and place of the regular meeting, and shall be posted in a location that is freely accessible to the public.  The agenda shall provide an opportunity for members of the public to directly address the Board on any item of interest to the public, before or during the Board’s consideration of the item, that is within the subject matter jurisdiction of the Board.

(D)
A special meeting of the Board may be called by either the Chairperson or a majority of the Board.

(E)
Notice of all special meetings shall be given by delivering written notice to each Director, and to members of the media requesting notice in writing, at least twenty-four (24) hours before the time of the meeting.  The notice shall specify the time and place of the special meeting and the business to be transacted or discussed, and shall be posted at least twenty-four (24) hours prior to the meeting in a location that is freely accessible to the public.  The written notice may be dispensed with as to any Director who, at or prior to the time the meeting convenes, files with the Secretary a written waiver of notice or who is actually present at the meeting when it convenes. All such waivers, consents and approvals shall be filed with the corporate records or made a part of the minutes of the meeting.

(F)
Members of the Board may participate in a meeting through use of conference telephone or similar communications equipment, so long as all such members participating in such meeting can hear one another, and so long as there is compliance with the Ralph M. Brown Act.  Participation in a meeting by this means constitutes presence in person at such meeting.

(G)
A majority of the authorized number of Directors shall constitute a quorum of the Board for the transaction of business, except to adjourn.

(H)
A majority of the Directors present, whether or not a quorum is present, may adjourn any meeting to another time and place.  If the meeting is adjourned for more than twenty-four (24) hours, notice of any adjournment to another time or place shall be given, prior to the time of the adjourned meeting, to the Directors who were not present at the time of adjournment.

3.7
Required Vote of Directors.

(A)
Every act or decision done or made by a majority of the Directors present at a meeting duly held at which quorum is present is the act of the Board.  A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of Directors, if any action taken is approved by at least a majority of the required quorum for such meeting.

(B)
Notwithstanding paragraph 3.7(A) hereof, the following matters require the affirmative approval of a majority of the authorized number of Directors: adoption, amendment or repeal of these Bylaws; and appointment of the Chairperson.

3.8
Compensation of Directors.  Directors shall receive no compensation for their services.

3.9
Inspection Rights of Directors.  Every Director shall have the absolute right at any reasonable time to inspect and copy all books, records and documents of every kind and to inspect the physical properties of the Corporation during normal weekday business hours.  If a Director wishes to be accompanied by an attorney during such inspection, then the inspection will be scheduled at a time when the Corporation’s attorney will be present.

3.10
Interested Persons.  Not more than forty-nine percent (49%) of the persons serving on the Board may be interested persons.

(A)
As used in this paragraph 3.10, the term “interested person” means either:

(1)
Any person currently being compensated by the Corporation for services rendered to it within the previous twelve (12) months, whether as a full- or part-time employee, independent contractor, or otherwise, excluding any reasonable compensation paid to a Director as Director; or

(2)
Any brother, sister, ancestor, descendant, spouse, brother-in-law, sister-in-law, son-in-law, daughter-in-law, mother-in-law, or father-in-law of any such person.

(B)
The provisions of this paragraph 3.10 shall not affect the validity or enforceability of any transaction entered into by the Corporation.

3.11
Duties and Powers of the Board.  The Board shall perform such duties as are necessary to carry out the purposes of the Corporation as stated in the Articles of Incorporation, these Bylaws, and applicable laws and shall possess only those powers necessary and required to perform such duties.

Article IV — Officers
4.1
Number and Titles.  The officers of the Corporation shall be a Chief Executive Officer, Secretary, Treasurer, and such other officers with such titles and such duties as shall be determined and deemed advisable by the Board.

(A)
Chief Executive Officer.  The Chief Executive Officer is the general manager of the Corporation and may also be designated as the president of the corporation.  The Chief Executive Officer shall, subject to the control of the Board, have general supervision, direction, and control of the business and affairs of the Corporation and of its officers, employees, and agents, including the right to employ, discharge, and prescribe the duties and compensation of all officers, employees, and agents of the corporation, except where such matters are prescribed in the Bylaws or by the Board.  

(B)
Secretary.  The Secretary shall keep or cause to be kept the minute book of the Corporation as prescribed by Article VIII hereof.  The Secretary shall sign in the name of the Corporation, either alone or with one or more other officers, all documents authorized or required to be signed by the Secretary.  If the Corporation has a corporate seal, the Secretary shall keep the seal at the Corporation’s principal office and shall affix the seal to documents as appropriate or desired.  The Board may by resolution authorize one or more Assistant Secretaries to perform, under the direction of the Secretary, some or all the duties of the Secretary.

(C)
Treasurer. The Treasurer is the chief financial officer of the corporation, and, where appropriate, may be designated by the alternate title “Chief Financial Officer.”  The Treasurer is responsible for the receipt, maintenance, and disbursement of all funds of the Corporation and for the safekeeping of all securities of the Corporation.  The Treasurer shall keep or cause to be kept books and records of account and records of all properties of the Corporation.  The Treasurer shall prepare or cause to be prepared annually, or more often if so directed by the Board or Chairperson, financial statements of the Corporation.  The Board may by resolution authorize one or more Assistant Treasurers to perform, under the direction of the Treasurer, some or all the duties of the Treasurer.

4.2.
Appointment and Removal of Officers.

(A)
The officers shall be appointed by the Board.  Other officers shall be appointed as prescribed in the resolution of the Board establishing the office.

(B)
Any officer appointed by the Board may be removed from office at any time by the Board, with or without cause or prior notice.

(C)
Any officer may resign at any time upon written notice to the Corporation. Such resignation is effective upon receipt of the written notice by the Corporation unless the notice prescribes a later effective date or unless the notice prescribes a condition to the effectiveness of the resignation.

(D)
The same person may hold more than one appointed office; provided, however, that neither the Secretary or the Treasurer may serve concurrently as the Chief Executive Officer.

Article V — Indemnification
The Corporation may provide for the indemnification of its Directors, officers, and employees, as follows:

(i)
the Corporation may indemnify a Director, officer, or employee under the provisions of Section 5238 of the CCC, or pursuant to any contract entered into with any employee who is not an officer or Director;

(ii)
expenses incurred in defending any proceeding may be advanced by the Corporation as authorized in Section 5238 of the CCC prior to the final disposition of such proceeding, upon receipt of an undertaking by or on behalf of the Director, officer, or employee to repay such amount unless it shall be determined ultimately that the Director, officer, or employee is entitled to be indemnified; and

(iii)
the Corporation may purchase and maintain insurance on behalf of any Director, officer, or employee of the Corporation against any liability asserted against or incurred by the Director, officer, or employee is such capacity or arising out of the Director’s officer’s, or employee’s status as such, whether or not the Corporation would have the power to indemnify the Director, officer, or employee against such liability under the provisions of Section 5238 of the CCC, except as provided in subdivision (I) of Section 5238 of the CCC.

Article VI — Committees
6.1
Committees.  Committees not having and exercising the authority of the Board in the management of the Corporation may be designated by a resolution adopted by a majority of the board members of the District Board at which a quorum is present. Except as otherwise provided in paragraph 6.2 of these Bylaws, the Chairperson shall appoint all members to any committee formed pursuant to this Article VI of these Bylaws.  Committee members may be removed by the Chairperson whenever in his or her judgment such removal serves the best interest of the Corporation.

6.2
Term of Office.  Each member of a committee shall continue as such until the annual meeting of the Board and until his or her successor is appointed, unless (i) the committee sooner shall have been terminated, (ii) such committee member sooner shall have been removed from such committee, or (iii) such committee member shall have ceased to be a member of the Corporation.

Article VII— FUNDING ACTIVITIES

7.1
All research funded by the Foundation with monies provided by the District shall include an agreement with the grantee for the recovery of royalties, if any, or other payments to recover financial benefits, if any, by the Foundation from any device, product, or procedure developed by the grantee with Foundation funding.

7.2
Any net proceeds derived from activities of the Foundation funded by the District will be distributed to the District and used for its purposes.

ARTICLE VIII - Amendment
8.1
Amendment of Articles.  The amendment of the Articles of Incorporation is provided for by California state law and otherwise requires: (i) the approval of the member; (ii) the approval of more than a two-thirds (2/3) majority of the Board pursuant to Article VI of the Articles of Incorporation; and (iii) the filing of a certificate of amendment in the Office of the Secretary of State.

8.2
Amendment of Bylaws.  The amendment of the Bylaws is provided for by California state law and otherwise requires the approval of the member and the Board pursuant to the Bylaws.

Article IX — Records
9.1
Minute Book.  The Corporation shall keep or cause to be kept a minute book which shall contain:

(A)
The record of all meetings of the Board and the member including date, place, those attending and the proceedings thereof, a copy of the notice of the meeting and when and how given, written waivers of notice of meeting, written consents to holding meeting, written approvals of minutes of meeting, and unanimous written consents to action of the Board or member without a meeting, and similarly as to meetings of committees of the Board established pursuant to the Bylaws and as to meetings or written consents of the incorporator of the Corporation prior to the appointment of the initial Directors.

(B)
A copy of the Articles and all amendments thereof and a copy of all certificates filed with the Secretary of State.

(C)
A copy of the Bylaws, as amended, duly certified by the Secretary.

9.2
Annual Report.

(A)
Financial statements shall be prepared as soon as practicable after the close of the fiscal year.  The financial statements shall contain in appropriate detail the following:

(1)
The assets and liabilities, including trust funds, of the Corporation as of the end of the fiscal year.

(2)
The principal changes in assets and liabilities, including trust funds, during the fiscal year.

(3)
The revenue or receipts of the Corporation, both unrestricted and restricted to particular purposes, for the fiscal year.

(4)
The expenses or disbursements of the Corporation for both general and restricted purposes, during the fiscal year.

(B)
Any report furnished to Directors of the Corporation which includes the financial statements prescribed by paragraph 9.2(A) shall be accompanied by any report thereon of independent accountants, or, if there is no such report, the certificate of an authorized officer of the Corporation that such statements were prepared without audit from the books and records of the Corporation.

(C)
A report including the financial statements prescribed by paragraph 8.2(A) shall be furnished annually to all Directors of the Corporation.

9.3
Report of Transactions and Indemnification.  The Corporation shall mail to all Directors a statement of any transaction between the Corporation and one of its officers or Directors or of any indemnification paid to any officer or Director if, and to the extent, required by Section 6322 of the CCC.  The statement shall be mailed within one hundred twenty (120) days after the close of the fiscal year. The statement required by this paragraph 9.2 shall describe briefly:

(A)
Any covered transaction during the previous fiscal year involving more than fifty thousand dollars ($50,000), or which was one of a number of covered transactions in which the same “interested person” had a direct or indirect material financial interest, and which transactions in the aggregate involved more than fifty thousand dollars ($50,000).

(B)
The names of the “interested persons” involved in such transactions, stating such person’s relationship to the Corporation, the nature of such person’s interest in the transaction and, where practicable, the amount of such interest; provided, that in the case of a transaction with a partnership of which such person is a partner, only the interest of the partnership need be stated.

(C)
The statement shall describe briefly the amount and circumstances of any indemnification or advances aggregating more than ten thousand dollars ($10,000) paid during the fiscal year to any officer or Director of the Corporation pursuant to Section 5238 of the CCC.

For these purposes, an “interested person” is either of the following: (i) any Director or officer of the Corporation, or its parent or subsidiary; or (ii) any holder of more than ten percent (10%) of the voting power of the Corporation, its parent or subsidiary.

9.4 
Tax Returns.  The Corporation must file an annual information return and these information returns must be maintained by the Corporation and made available for public inspection for three (3) years.  

Article X — General Provisions
10.1
Bonding.  All employees handling funds shall be bonded.

10.2
Self-Dealing.  In the exercise of voting right by Directors, no Director shall vote on any issue, motion or resolution which directly or indirectly inures to his or her benefit financially, except that such Director may be counted in order to qualify a quorum and, except as the board may otherwise direct, participate in a discussion on such an issue, motion or resolution if he or she first discloses the nature of his or her interest subject to Sections 5230 through 5239, inclusive, of the CCC.

10.3
Conflict of Interests.  The members of the Board shall be subject to and in compliance with the disclosure and disqualification requirements of the Political Reform Act, as it may apply, as set forth in Section 87100 et seq. of the California Government Code.

Certificate of Secretary
I, the undersigned, do hereby certify:

1.
That I am the duly elected and acting Secretary of the Brain and Lung Tumor and Air Pollution Foundation, a California nonprofit public benefit corporation; and

2.
That the foregoing Amended and Restated Bylaws, comprising thirteen (13) pages, constitute the Bylaws of said corporation, as duly adopted by the Incorporator of said corporation, and as duly approved by the Board of Directors of said corporation at a meeting duly held on the 5th day of March, 2004.

In Witness Whereof, I have hereunto subscribed my name and affixed the seal of said corporation this _____ day of March, 2004.

____________________________________

CHERY COOPER

Secretary

BOARD MEETING DATE:  March 5, 2004 
AGENDA NO.  

PROPOSAL:
Annual Meeting of the Brain Tumor and Air Pollution Foundation
SYNOPSIS:
This item is to conduct the annual meeting of the Brain Tumor and Air Pollution Foundation.  The Foundation staff will present an annual report detailing the research supported by the Foundation over the past year, the Foundation’s plans for the future, and a financial report.  In addition, the AQMD Board, as the Foundation’s sole member, must approve changes to the Foundation’s bylaws and articles of incorporation required to receive a recent grant from the AQMD.

COMMITTEE:
Not applicable.
RECOMMENDED ACTIONS:

1. Receive and file the annual report and ratify the Foundation disbursements described in the annual report.
2. Approve amendment to the Foundation’s Articles of Incorporation to expand the purposes of the Foundation to include research on lung cancer.

3. Approve amendments to the Foundation’s bylaws to provide for recovery of royalties—or other payments from grantees—from research funded by the Foundation with monies provided by the AQMD, and other administrative changes as noted.

Barry R. Wallerstein, D.Env.

Executive Officer

BB:KW:pa

Annual Report
1.
Background

At the February 7, 2003 meeting, the Board directed staff to establish the Brain Tumor and Air Pollution Foundation to implement an initiative by the Board Chairman to fund research into the connections between air pollution and brain cancer.  The incidence of brain cancer has been growing at an increasingly rapid rate.  Recent research suggests that there may be a link between air pollution and some types of brain tumors.  
The mission of the Foundation is to support research studies on the association between air pollution and brain tumors, as well as research for the development of novel therapeutics for brain tumors.  Additionally, the Board directed that 10% of the penalty fees collected by the AQMD in FY 2002-03—approximately $723,000—be transferred to the Foundation to establish a research program.

2.
Directors and Officers 


The Directors of the Foundation are:
Michael D. Antonovich, Chairman



Robert Davidson, Vice Chairman


James W. Silva



Hal Bernson

The Foundation’s staff is:
Barry Wallerstein, Chief Executive Officer


Cheri Cooper, Secretary


Rick Pearce, Treasurer


3.
Report on the Foundation’s Activities and Plans

Research Projects Funded to Date and Progress

As a result of an initial solicitation by staff, the Foundation reviewed two research proposals.  One proposal was from Cedars-Sinai Medical Center titled “Brain Tumors and Air Pollution.”   The other was a joint proposal from USC and UCLA titled, respectively, “Brain Tumor and Air Pollution:  Studies of Existing Data,” and “Retrospective Exposure Assessment for Association of Air Pollution with Brain Tumor Incidence.”  The joint study has two parts, one examining the incidence of brain tumor incidences, which is to be performed by USC, and one estimating air pollution exposures to children with brain tumors, which is to be performed by UCLA.
In July 2003, the Foundation Board approved a grant to Cedars-Sinai to fund its proposal.  The grant was in the amount of $559,250.  The purpose of the Cedars-Sinai study is to investigate the biochemical and pathological changes in brain tissue of laboratory animals exposed to air pollutants.  The results of this study should shed light on potential mechanisms by which air pollution can cause brain tumors.  The initial exposure of animals to ambient particulate matter has been completed, and tissues have been prepared for biochemical and pathological analyses.  The exposures were conducted in collaboration with UC Irvine.  Additional exposures to ambient pollutants for a longer period are planned in the May 2004 time frame.  Protocols for exposure to the toxic air pollutants naphthalene and 1, 3-butadiene are currently being developed.  These exposures will be conducted in collaboration with UC Irvine in the near future.

In October 2003, the Foundation Board approved partial funding of the USC/UCLA joint study in the amount of $160,000.  The funding covered a portion of USC’s study, including an analysis of data on brain cancer mortality and air pollution levels from a national cohort of individuals that the American Cancer Society (ACS) has been following for over 20 years;  the collection of data on children’s brain tumor incidence in the AQMD’s four-county area; and the preparation of this children’s brain tumor data for possible future study of the correlation of tumor incidence with past air pollution exposures, as described in the USC/UCLA proposals, should additional funds become available from the Foundation or other sources.  This project is in the process of collecting the necessary information on children’s brain tumor incidence.  The analysis of adult brain cancer in the ACS national cohort is in process.  Staff estimates an additional $450,000 would be needed to complete these analyses of the relation between children’s brain tumors and air pollutant exposures.  
4.
Financial Report







As of January 31, 2004 the Foundation had a cash balance of $5,295.  Following is an accounting of the first seven-months of operations.

	Account
	Amount

	Income
	

	  Contributions
	$722,567

	  Interest
	       842

	Total
	$723,409

	
	

	Expenses
	

	   Grants
	

	      Cedars-Sinai
	$559,250

	       USC
	158,340

	   Corporation Filing Costs
	        525

	Total
	$718,115

	
	

	Cash Balance
	$5,294

	
	


5.
Plans for Upcoming Year
At its February 6, 2004 meeting, the AQMD awarded a grant of $1.5 million to the Foundation to fund additional research, provided the Foundation expanded its purposes to include funding for lung-cancer research and treatment.  Research has indicated that a significant portion of brain tumors may initially occur in the lungs and migrate to the brain.  In addition, the AQMD conditioned its grant on the Foundation recovering royalties—or other payments from grantees—from research funded by the Foundation with monies provided by the AQMD.  These payments would be returned to the AQMD.
Attached are amended articles of incorporation that expand the Foundation’s purposes to include lung-cancer research.  The amended articles also change the Foundation’s name to the Brain and Lung Tumor and Air Pollution Foundation (Attachment 1).  Also attached are amended bylaws that provide for recovery of royalties—or other payments from grantees—from research funded by the Foundation with monies provided by the AQMD (Attachment 2, p.9, Art. VII).  The amendments also make the following administrative changes:  authorizing the AQMD Board, as the Foundation’s member, to designate a Board member to act on the Board’s behalf (p.3, Art. 2.8); providing that the Foundation’s Chief Executive Officer may also be designated as its president (p.7, Art 4.1(A)); and providing that neither the Secretary or Treasurer can serve concurrently as the Chief Executive Officer (p.8, 4.2(D)).
6.
Actions

1.
Receive and file the annual report and ratify the Foundation disbursements described in the annual report.
2.
Approve amendment to the Foundation’s Articles of Incorporation to expand the purposes of the Foundation to include research on lung cancer.
3.
Approve amendments to the Foundation’s bylaws to provide for recovery of royalties—or other payments from grantees—from research funded by the Foundation with monies provided by the AQMD, and other administrative changes as noted.
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