
 

   
December 1, 2006 

 
BY ELECTRONIC MAIL AND FACSIMILE   
 
Mr. Joseph Cassmassi  
Planning and Rules Manager  
Planning, Rule Development and Area Sources  
South Coast Air Quality Management District (SCAQMD) 
21865 Copley Drive  
Diamond Bar, CA 91765  
E-mail: jcassmassi@aqmd.gov  
Facsimile: 909-396-3324 
 

RE: Draft 2007 Air Quality Management Plan 

Dear Mr. Cassmassi: 

I write on behalf of the Air Transport Association of America, Inc. (ATA)1 to provide  
comments on the Draft 2007 Air Quality Management Plan (2007 Draft AQMP or Draft Plan) 
issued by the South Coast Air Quality Management District (SCAQMD or District).2  ATA is the 
principal trade and service organization of the U.S. scheduled airline industry, and regularly 
comments on regulatory developments that may affect its member airlines.  ATA appreciates this 
opportunity to present its views, and reserves the right to raise different or additional issues at a 
later time, including in response to any proposed regulations implementing the Draft Plan, and 
comments to the California Air Resources Board (ARB)3 and the U.S. Environmental Protection 
Agency (EPA) concerning any proposed State Implementation Plan (SIP) provisions.4  

The 2007 Draft AQMP identifies a number of measures relating to NOx and PM 2.5 
emissions from aircraft and airport ground support equipment (GSE), with some designated as 
                                                 
 1  The members of the Association are:  ABX Air, Alaska Airlines, Aloha Airlines, American 
Airlines, ASTAR Air Cargo, Atlas Air, Continental Airlines, Delta Air Lines, Evergreen International 
Airlines, FedEx Corporation, Hawaiian Airlines, JetBlue Airways, Midwest Airlines, Northwest Airlines, 
Southwest Airlines, United Airlines, UPS Airlines, and US Airways; associate members are:   
Aeromexico, Air Canada, Air Jamaica, and Mexicana de Aviación. 

 2 Available at http://www.aqmd.gov/aqmp/07aqmp/draft/07aqmp.pdf. 
3 CARB is vested with the sole authority to adopt and submit the state’s proposed SIP to EPA, 

and may accept or reject some or all of the South Coast’s final plan.  See Cal. Health & Safety Code 
§ 39602. 

4 See, e.g., Ober v. United States EPA, 84 F.3d 304, 312 (9th Cir. 1996) (noting the public 
comment requirements of the SIP approval process). 
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proposed District measures and others as “recommended” state or federal measures.  As 
discussed below, the District lacks the authority to regulate these mobile sources or to require 
that ARB or EPA seek to do so.  Moreover, the measures proposed or “recommended” by the 
District are unnecessary and inappropriate, given the stringent state and federal regulatory efforts 
currently focused on these sources and the substantial emissions reductions already achieved 
through industry-led efforts.  For these reasons, measures relating to aircraft or GSE should be 
removed from the Draft Plan. 

DISCUSSION 

I. The Proposed Measures Relating to Aircraft Should be Withdrawn Because They 
Are Inconsistent with Federal Law and Unwarranted 

The 2007 Draft AQMP proposes or recommends a number of measures relating to 
aircraft.  At least two contemplate direct regulation of aircraft emissions and aircraft operations:  
OFFRD-11 (Emission Reductions from Aircraft); and LTM-05 (Further VOC Reductions from 
Mobile Sources).  Two others would impose a “fee” based on aircraft emissions:  MOB-01 
(Mitigation Fee Program for Federal Sources); and EGM-02 (Emission Budget and Mitigation 
for General Conformity Projects).  As discussed below, such proposed measures purporting to 
regulate aircraft are preempted by the federal Clean Air Act, Federal Aviation Act, and Airline 
Deregulation Act.  In addition, such measures are unwarranted given existing emission 
standards, EPA’s commitment to adopt more stringent standards in the near future, and the track 
record of continuing improvements in aircraft emissions. 

A. Measures Relating to Aircraft Operations Are Preempted by Federal 
Aviation Laws 

 Measure OFFRD-11 of the Draft Plan recommends that EPA adopt regulations 
mandating changes in aircraft operations, such as requiring single or “reduced” engine taxiing, 
derating takeoff power, and reducing the use of reverse thrust.5  In another portion of the Draft 
Plan, while recognizing federal jurisdiction to establish emission standards for “federal” sources 
such as aircraft, ships, and trains, SCAQMD asserts that it may nonetheless adopt local “use or 
operational limitations for such sources.”6 

 With respect to aircraft, at least, this is incorrect.  Neither SCAQMD nor EPA7 has 
authority to adopt regulations relating to the movement or operation of aircraft, including taxiing 
                                                 

5  Draft Plan App. IV-B, p. 91. 
6  Draft Plan App. IV-A, p. 111. 
7  As discussed in Part I.A.2. of these comments, the federal Clean Air Act provides EPA with 

exclusive but carefully circumscribed authority to establish aircraft emission standards, after consultation 
with FAA, and consistent with passenger safety.   
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and take-off procedures.  The Federal Aviation Act of 1958 (Aviation Act) establishes “a 
uniform and exclusive system of federal regulation” of aircraft operations, administered by the 
Federal Aviation Administration (FAA), which preempts state and local regulation of aircraft 
operations.8  The principal objectives of the Aviation Act are to promote safety, efficiency, and 
the development of air commerce.  See 49 U.S.C. §§ 40101, et seq.  To achieve these statutory 
purposes, Congress vested plenary authority in the FAA -- not the EPA -- concerning the use and 
management of the navigable airspace, the protection of individuals and property on the ground, 
air traffic control, and air navigation facilities.  See, e.g., 49 U.S.C. §§ 40103 and 44502.  This 
pervasive federal regulatory scheme extends not only to aircraft in flight, but also to aircraft-
related operations on the ground.9   

In addition, the federal Airline Deregulation Act separately preempts state and local 
regulations “related to the price, route, or service of an air carrier.”  49 U.S.C. § 41713.  The 
words “related to” in the ADA “express a broad pre-emptive purpose.”  Morales v. Trans World 
Airlines, Inc., 504 U.S. 374, 383 (1992).  ADA preemption is not limited to direct regulation of 
services, but also reaches regulations connected with or referencing airline services, as well as 
regulations not designed to affect airlines that have only an indirect effect.  E.g., id. at 384-386; 
Federal Express Corp. v. California Pub. Utils. Comm’n, 936 F.2d 1075 (9th Cir. 1991) (ADA 
preempts state attempt to regulate air carrier trucking operations, even though trucks often 
operated hundreds of miles away from the airport). 

                                                 
8 City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 639 (1973).  According to the 

Burbank Court: 

Federal control is intensive and exclusive.  Planes do not wander about in 
the sky like vagrant clouds.  They move only by federal permission, 
subject to federal inspection, in the hands of federally certified personnel 
and under an intricate system of federal commands.  The moment a ship 
taxis onto a runway it is caught up in an elaborate and detailed system of 
controls. 

City of Burbank, 411 U.S. at 633-34 (quoting Northwest Airlines, Inc. v. Minnesota, 322 U.S. 292, 303 
(1944) (Jackson, J., concurring); see also 49 U.S.C. § 40103(a) (“[t]he United States Government has 
exclusive sovereignty of airspace of the United States.”).  

 9  See, e.g., 49 U.S.C. § 40103(b)(2)(B)-(C); City of Houston v. FAA, 679 F.2d 1184, 1195 (5th 
Cir. 1982).  The FAA has exercised this authority by promulgating extensive federal regulations 
governing the use of navigable airspace and air traffic control.  See 14 C.F.R. Parts 21-49 (certification of 
aircraft and aircraft maintenance), 61-67 (certification of aircraft crew members and related personnel), 
71 (designation of airspace areas; air traffic service; routes), 73 (special use airspace), 91-105 (general 
operating and flight procedures), 119-39 (certification of operations), 150-69 (airport noise compatibility 
planning, federal aid, and land acquisition and alteration for airports). 
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 In sum, neither SCAQMD nor EPA has authority to regulate the operation of aircraft, 
whether in flight or on runways.10  Indeed, EPA has rejected SIP measures because states and 
localities have “no authority to control airline operations.”11  Moreover, as EPA has confirmed, 
SCAQMD cannot “assign” EPA responsibility for SIP measures.  See, e.g., 62 Fed. Reg. 1150, 
1152 (Jan. 8, 1997). 

 In any event, Congress appropriately vested the FAA -- as the federal agency with the 
necessary expertise regarding aircraft flight and safety requirements -- with exclusive and 
uniform jurisdiction over aircraft operations consistent with the Federal Aviation Act.  Thus, the 
Draft Plan SIP measures recommending regulations relating to aircraft are inconsistent with 
federal law, and should be removed from the Draft Plan. 

B. EPA has Exclusive Jurisdiction to Adopt Aircraft Emission Standards 
Consistent with Passenger Safety, and EPA Has Adopted and Continues to 
Adopt Increasingly More Stringent Standards 

 Measure OFFRD-11 of the Draft Plan also recommends that EPA develop and adopt 
“more stringent” aircraft emission standards for NOx, and consider adopting related 
requirements such as emissions surcharge fees, and changes to jet fuel formulations.12  By 
contrast, measure LTM-05 recommends that ARB investigate and achieve long-term VOC 
emission reductions from various mobile sources, including aircraft, and adopt “[m]ore stringent 
emission standards for jet aircraft (engine standards, clean fuels, retrofit controls).”13  The Draft 
Plan asserts that “CARB has the authority to regulate emissions from [these] sources.”14 

 As a threshold matter, contrary to the suggestion in measure LTM-05, ARB lacks 
authority to adopt regulations relating to aircraft emissions.  Sections 231 and 233 of the federal 
Clean Air Act (CAA) vest EPA with exclusive authority to establish aircraft emission standards, 
and state and local agencies such as ARB and SCAQMD are expressly preempted from adopting 
any such measures.  42 U.S.C. § 7573 (“No State or political subdivision thereof may adopt or 

                                                 
10 See e.g., Burbank-Glendale-Pasadena Airport Auth. v. City of Los Angeles, 979 F.2d 1338, 

1341 (9th Cir. 1992) (“The regulation of runways and taxiways is thus a direct interference with the 
movements and operations of aircraft, and is therefore preempted by federal law.”).  Taxiing and 
operational restrictions would also be inconsistent with FAA safety regulations that vest ultimate legal 
authority for aircraft operation with the pilot in command of the aircraft.  See, e.g., 14 C.F.R. § 91.3(a) 
(“The pilot in command of an aircraft is directly responsible for, and is the final authority as to, the 
operation of that aircraft”). 

11 See 66 Fed. Reg. 57160, 57189 (Nov. 14, 2001). 
12 Draft Plan App. IV-B, pp. 90-92. 
13 Draft Plan, pp. 4-52, 4-53. 
14 Draft Plan, App. IV-A, p. 148. 
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attempt to enforce any standard respecting emissions of any air pollutant from any aircraft or 
engine thereof . . .”).  Of course, uniform aircraft standards are necessary to allow for the safe 
and efficient operation of the National Airspace System.  Cf. City of Burbank, 411 U.S. at 639 
(state and local regulation of aircraft would result in “fractionalized control” inconsistent with 
FAA flexibility to control air traffic flow, and compounding the difficulties of scheduling flights 
to avoid congestion and ensure safety). 

 Moreover, the suggestion in measure OFFRD-11 that EPA should develop “more 
stringent” aircraft emission standards is inconsistent with federal law and inappropriate for 
inclusion in the South Coast’s proposed SIP.  EPA is vested with exclusive jurisdiction to 
determine appropriate aircraft emission standards, after consulting with the FAA, and may 
impose such standards only to the extent they do not adversely affect safety or significantly 
increase noise.  42 U.S.C. § 7571(a).  In addition, in recognition of the fact that international 
aviation would be virtually impossible if each country adopted its own aircraft engine standards, 
by treaty the United States has agreed to seek conformity to the extent practicable with the 
international aircraft emission standards established by the United Nations International Civil 
Aviation Organization (ICAO).   

 Over the years, ICAO has established increasingly stringent aircraft certification 
standards for oxides of nitrogen (NOx), carbon monoxide (CO), hydrocarbons (HC), and smoke, 
which EPA has adopted under CAA Section 231 and incorporated into U.S. law.  See 40 C.F.R. 
Part 87.  These standards are constantly under review and are revised as technology and safety 
allow.  For example, ICAO adopted a new NOx standard effective as a matter of international 
law as of January 1, 2004, that reduced allowable NOx emissions for new aircraft engines by 
16% below the previous standard.  EPA incorporated that standard into U.S. law effective 
December 2005.  See Control of Air Pollution From Aircraft and Aircraft Engines; Emission 
Standards and Test Procedures, 70 Fed. Reg. 69664 (Nov. 17, 2005).  ICAO already has 
approved a proposal to further tighten the international NOx standard by an additional 12 
percent, and this new standard will be effective as a matter of international law in 2008.15 
 
 In addition to improvements in aircraft emissions due to regulatory certification 
standards, airlines have enormous economic incentives to reduce fuel consumption.  Indeed, 
since 1975 the manufacturers and the airlines have made a 125 percent gain in fuel efficiency, as 
                                                 

15 While the Draft Plan references the ICAO process, it is unclear to what extent the anticipated 
emission reductions from approved ICAO standards are included in the Draft Plan’s emissions inventory 
for SIP purposes.  Indeed, one portion of the Draft Plan appears to propose that EPA adopt the January 1, 
2004, ICAO NOx standard -- which, as noted above, EPA already adopted effective December 2005.  See 
Draft Plan, App. IV-B-91.  Notably, at the public workshop on November 14, 2006, Zorik Pirveysian of 
SCAQMD recognized that EPA is vested with exclusive jurisdiction to determine appropriate aircraft 
emission standards.  SCAQMD also appeared to recognize that there are no feasible “retrofit” options for 
aircraft, given that the utmost concern for aircraft is safety, as well as the need for EPA aircraft standards 
that are consistent with international standards. 
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confirmed by FAA statistics, with consequent improvements in aircraft emissions.16  Thus, 
existing regulations and voluntary industry efforts have resulted, and will continue to result, in 
substantial emission reductions from aircraft.   
 
 For these reasons, measures OFFRD-11 and LTM-05 (as it relates to aircraft) are 
inconsistent with federal law and unwarranted, and should be removed from the Draft Plan.  
  

C. SCAQMD Lacks Authority to Regulate Aircraft Emissions Through Fees 

Under MOB-01 (Mitigation Fee Program for Federal Sources), the District “proposes to 
implement” a mitigation fee on emissions from federal sources, including aircraft.17  Similarly, 
under EGM-02, the Draft Plan proposes a fee be imposed on federal source emissions for major 
projects that exceed those allocated in the District’s SIP for general conformity purposes.18  In 
the Draft Plan summary of the measure, the District appears to recognize that it lacks the 
authority to impose such fees at the local level, stating that the MOB-01 fee program “is to be 
adopted by U.S. EPA.”19  However, the measure is included among the District measures, rather 
than the recommended state or federal measures, and in Appendix IV-A the District suggests 
merely that it “may” lack authority to implement this control measure absent EPA regulation.   

SCAQMD proposed a measure virtually identical to MOB-01 in its 2003 Plan, and, as 
discussed in ATA’s March 2003 comments on that Plan, such a fee program for federal sources 
is inconsistent with federal law and is unwarranted.  See Letter from S. Belcher (ATA) to Z. 
Pirveysian (SCAQMD) (Mar. 26, 2003) (Attached hereto as Exhibit A).20  MOB-01 and EGM-
02 are preempted by federal law for the same reasons discussed in ATA’s March 2003 
comments, which are incorporated herein by reference. 

In its June 2003 response to ATA’s March 2003 comments, SCAQMD asserted that it 
has the authority to establish “in-use” restrictions on federal sources such as “fleet rules” 
affecting the sources, “indirect source regulations and fees,” or regulations “capping 
emissions.”21  However, the authority of states and localities to impose limited “in-use” 
                                                 
 16 At the same time, the airlines have reduced the population exposed to significant levels of 
aircraft noise (the “65 DNL” standard) in the United States from over 7,000,000 million in 1975 to fewer 
than 500,000 today, while tripling enplanements. 

17 Draft Plan, pp. 4-22 to 4-23; Draft Plan App. IV-A, pp. 111-114. 
18 Draft Plan, App. IV-A, pp. 106-108. 
19 Draft Plan, p. 4-22. 
20 Available at www.aqmd.gov/aqmp/docs/comments/Air%20Transport%20Association.pdf. 
21 Response to Comments on the Draft 2003 Air Quality Management Plan at 3-1 (June 2003 

response), www.aqmd.gov/aqmp/docs/comments/Response%20to%20Comments%20Document.pdf. 
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requirements on certain mobile sources stems from specific statutory provisions applicable only 
to motor vehicles regulated under Part A of the Clean Air Act subchapter that addresses mobile 
sources,22 and not aircraft which are addressed separately under Part B.  See 42 U.S.C. §§ 7571-
7574. 

In any event, after the District’s June 2003 response, the Supreme Court rejected the 
District’s narrow view of Clean Air Act preemption.  See Engine Mfrs. Ass’n v. South Coast Air 
Quality Mgmt. Dist., 541 U.S. 246, 252-256 (2004) (holding that “fleet rules” constituted 
preempted “emission standards” under Clean Air Act 209(a) and that any numerical emission 
limit is an “emission standard” even where enforced indirectly).  After EMA, it is even more 
clear that a regulation that adopts a numerical emissions limit constitutes an “emission standard,” 
regardless of whether the enforcement mechanism is characterized as a “fee” or a civil penalty.  
See id., 541 U.S. at 255 (“A command, accompanied by sanctions, that certain purchasers may 
buy only vehicles with particular emission characteristics is as much an ‘attempt to enforce’ a 
‘standard’ as a command, accompanied by sanctions, that a certain percentage of a 
manufacturer’s sales volume must consist of such vehicles.”); see also, e.g., Cipollone v. Liggett 
Group, Inc., 505 U.S. 504, 521 (1992) (“‘The obligation to pay compensation can be, indeed, is 
designed to be, a potent method of governing conduct and controlling policy’”) (citation 
omitted).23 

Accordingly, as discussed in detail in ATA’s March 2003 comments, and as the District 
initially appears to recognize in the body of the current Draft Plan,24 measures MOB-01 and 
EGM-02 are preempted by federal law as they relate to aircraft, and those measures should be 
removed from the District’s Draft Plan.   

                                                 
22 See, e.g., 42 U.S.C. § 7543(d). 

 23 Moreover, contrary to the District’s June 2003 response, preemption under the Aviation Act is 
not limited to “measures that regulate the flight of aircraft.”  See June 2003 response at p. 3-1.  As 
discussed above, the Aviation Act independently preempts regulations that affect the operation of aircraft, 
including related ground operations and taxiways.  See, e.g., Burbank-Glendale-Pasadena Airport 
Authority v. City of Los Angeles, 979 F.2d 1338, 1341 (9th Cir. 1992); San Diego Unified Port Dist. v. 
Gianturco, 651 F.2d 1306, 1314 (9th Cir. 1981).  As discussed in ATA’s March 2003 comments, it is 
well established that the Aviation Act preempts fees or other local preconditions to the operation of 
aircraft consistent with federal and international standards.  With respect to Airline Deregulation Act 
preemption, the District’s June 2003 response conceded that “the regulation of emissions may have an 
indirect effect on the prices that carriers charge” but asserted that the effect on prices would be “too 
tenuous” to be preempted and that the fee program would not affect routes or services.  To the contrary, 
particularly given that the District has not proposed the amount, a local fee may readily impact prices as 
well as the routes and transportation services airlines can economically offer in that locality. 

24 Draft Plan, p. 4-22. 
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II. Measures Relating to GSE Should be Withdrawn Because the District Lacks 

Authority to Regulate GSE, ARB is Already Imposing Stringent New GSE Emission 
Limits, and the GSE Measure Proposed in the Draft Plan is Inconsistent With 
Federal Law 

Proposed measure OFFRD-13 recommends that ARB implement regulations requiring 
40% of GSE to be electrified and the remaining 60% of GSE to reduce VOC and NOx emissions 
to 1.0 g/bhp-hr.25  Under California law, the District lacks jurisdiction over vehicular sources.  
See Cal. Health & Safety Code § 39002. 

This proposed measure ignores the three pending and final ARB regulations that would 
impose stringent, state-wide limits on NOx and PM emissions from GSE:  the PE ATCM;26 LSI 
Rule;27 and Off-Road Diesel ATCM.28  These rules address both spark-ignition and diesel GSE, 
and are designed by ARB to achieve all feasible emission reductions from GSE statewide.29  It is 
unclear whether the Draft Plan even seeks to account for the emission reductions already 
anticipated from these regulations. 

Moreover, proposed measure OFFRD-13 would be preempted by federal aviation laws.30  
As discussed above, the Federal Aviation Act occupies the field of aviation, preempting state and 
local regulation.  This federal preemption extends to GSE.  According to the FAA,   “state 
authority to regulate aircraft operations directly, or indirectly through ground service equipment 
                                                 

25 Draft Plan at 4-46, App. IV-B, pp. 95-96.  
26 Portable Engine Airborne Toxic Control Measure (adopted Mar. 11, 2005).  See 

www.arb.ca.gov/regact/porteng/porteng.htm. 
27 “Emission Standards, Fleet Requirements, and Test Procedures For Forklifts and Other 

Industrial Equipment,” previously the Large Spark Ignition (“LSI”) Rule (approved by ARB on May 25, 
2006, awaiting finalization).  See www.arb.ca.gov/regact/lore2006/lore2006.htm. 

28 Off-Road Equipment (In-Use) Control Measure (pending).  See  
www.arb.ca.gov/msprog/ordiesel/ordiesel.htm.    

29  ATA reserves the right to challenge any state or local regulation that purports to regulate GSE 
as preempted under the Federal Aviation Act, Airline Deregulation Act, and the Clean Air Act, or on any 
other ground -- including the PE ATCM, and the pending LSI Rule and ORD ATCM -- particularly if in 
its final form such state or local regulation of GSE affects the movement or operation of aircraft or airline 
prices, routes, or services.   

30  In addition, OFFRD-13 would be preempted by the federal Clean Air Act, unless and until 
California requests and EPA grants authorization under Section 209.  Under the statute, EPA 
authorization would not be available, because OFFRD-13 would be inconsistent with the lead time and 
stability requirements of Section 202(a), given the short or nonexistent lead times between the 
requirements of the three current and pending ARB regulations and the additional requirements of 
OFFRD-13.  See, e.g., 68 Fed. Reg. 65702, 65703 (Nov. 21, 2003) (to obtain EPA authorization under 
Section 209(e), a nonroad emission standard must be consistent with Section 202(a)).   
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limitations, would be inconsistent with federal preemption.”  Letter from P. Dykeman, FAA, to 
Donald Zinger, EPA, at page 8 (Aug. 24, 2000) (emphasis added); see also Burbank-Glendale-
Pasadena Airport Auth. v. City of Los Angeles, 979 F.2d 1338, 1340-41 (9th Cir. 1992).  
Similarly, the Airline Deregulation Act preempts state or local regulations “related to a price, 
route, or service of an air carrier.”  49 U.S.C. § 41713(b)(1); see, e.g., Federal Express Corp., 
936 F.2d at 1078 (state cannot impose economic regulations on trucking operations of an air 
cargo carrier which were “part and parcel of the air delivery system.”). 

As the FAA has recognized, “[t]he availability of reliable GSE equipment is . . . essential 
to safe and efficient use of navigable airspace.”31  SCAQMD has recognized this also, noting in 
the Draft Plan that “GSE is critical to the efficient functioning of airports.”32  GSE perform a 
variety of critical airport functions, including starting aircraft, moving aircraft to and from gates 
and maintenance facilities, and transporting fuel and cargo33 -- not all of which are amenable to 
electrification.  Each piece of GSE is a necessary component of an overall operational strategy 
for efficiently supporting aircraft moving through the National Airspace System. 

Although the Draft Plan does not provide detail, proposed measure OFFRD-13 is 
particularly problematic for at least two reasons.  First, it relies on an arbitrary and inflexible 
percentage electrification mandate.  In August 2000, the FAA issued a detailed analysis of a 
Texas GSE electrification mandate,34 and explained how the rule “would impinge on aircraft 
operations in violation of the Federal Aviation Act.”35  Second, to the extent that any state 
regulation of GSE is permissible under federal law, ARB’s existing and pending regulations are 
designed to achieve all available emission reductions from GSE.  A measure that mandates 
technically infeasible or unachievable emission reductions from GSE is particularly likely to 
result in unreliable GSE or other disruptions to GSE operations, and thus be preempted as 
impinging on the operation of aircraft or affecting airline prices, routes, or services. 

                                                 
31  Letter from P. Dykeman, FAA, to D. Zinger, EPA, Attachment at 6 (Aug. 24, 2000) (Exhibit B 

hereto); see also id. (“GSE equipment is necessary to landings and takeoff of aircraft.  Aircraft are 
dependent upon GSE for maintenance, fueling, housing, and in some cases, for movement on the ground 
as well as a myriad of other activities that are critical to the safety of aircraft and flight preparation.”) 

32  Draft Plan, App. IV-B-96. 
33  See id.. 
34 Letter from P. Dykeman, FAA, to D. Zinger, EPA (Aug. 24, 2000) (Exhibit B hereto). 
35 Letter from C. Burleson, FAA, to G. Fontenot, EPA, Region VI (Apr. 24, 2001) (included as an 

attachment to Exhibit A hereto). 
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CONCLUSION 

For the foregoing reasons, measures relating to aircraft and GSE should be removed from 
the District’s Draft 2007 AQMP.  ATA appreciates this opportunity for public input.  Please 
contact me at 202-626-4216 if you have any questions or would like additional information in 
connection with any of the points raised in these comments. 
 

Sincerely,  
 

      
Timothy Pohle 
Assistant General Counsel – Environmental Affairs 
Air Transport Association of America, Inc. 
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EXHIBIT B 



ATTACHMENT A

ous~."'---_..-
Donald Zinger
Assistant Director for
Transponation and Air Quality
U.S. Environmenta Prot""tion Agency
1200 Pennylvania Avenue, N.W.
Washington, DC 20460

BOOInIMNlI'. "ve. S.WWll"OI0t.O.C.2l.59.

AUG 24 20

Dear Mr. Zinger:

This lettet clarfies the Federal Aviation Administration's (FAA) views
concerning ile rue adopted by th Texa Naturl Resources Conserion
Commission (TNCC) on April 19, 2000, on emissions from aion ground _
service equipment. Enclosed please find an anysis of preemption issues .
telaied to that rule. The analysis concludes tht any authority th Stati: of
Texa has to regulate airoit ground sece eqpment is exceeded when
tht authority is exercised in a maerilat would necesaly regulate
airaft opeiions. The Clean Ai Act and Federal Aviation Act preempt

slale reguations thaI impinge upon aircraft operations and management of
the navigable airspace. Based npon the data 'available, the FAA is unble 10
conclude that the regulation ha left fleet operators a choice between
suggested, reasonably avalable alternative means \0 comply with the
TNCC regulation and the freedom 10 select measures thai do nol restict
aircrft operations in the futu.

The FAA has coofideoce that lbe ongoing discllsions with ihe U.S. EPA
with stakeholder groups to develop volunta measures to reduce emissions
from the aviation sector will be successful in providing reductions at aiorts

tloughoul the countr. In the meantime, FAA encourges U.S. EPA and

TNCC to c.ontinue to wark cooperatively with appropriate airport offcials
and oiher affcted parie. to explore ways to reduce oxides of nittogen and

drp
Rectangle



oloer pollutants al aiort tht do not impinge upon aircraft operations. If

you would like to discus this mattet ftiter, plea feel free 10 contact me al

(202) 267-3577 or Daphne A. Fuller in the FAA Offce ofihe CliefCounel
at (202) 267-3199.

Sincerely yours,

~f:
Deputy-Dir..tor
Offce of Environ men I and Energy

Enclosure

cc: Ben Harson, Offce of U.S. EPA Regional Counsel



i. Factual Background

The TNCC has adopted a rule that would require persons who own or
operate ground service equipment (GSE) in the Dallas Ft. Wort (D/FW)
ozone nonattainment area at airport having i 00 or more air carrer
operations per year, averaged over a thee year period to "demonstrte a
reduction of oxides of nitrogen (Nox) eDÙssions" equal to or greater than the
amount-specified in the regulation. This includes the four largest
commercial airport in the D/FW ozone nonattainment area, Dallas Ft.
Wort, Meachem, Alliance, and Love Field airports. GSE is defined to
include equipment that is used to service aircraft during passenger and/or
cargo loading and unloading, maintenance, and other ground-based
operations (excluding equipment used to service general aviation aircraft and
milita aircraft and equipment that is used during freezing weather such as

ground heaters and deicing vehicles). Owners and operators of ground
service equipment are required to:

(1) have a 100% electrified fleet by May 1,2005 or thee years afrtle'

airport becomes subject to the rule, whichever is later. Ifa GSE unit is
not available for purchase or conversion to electrc power then the lowest
emitting equipment available may be used instead, subject to the
approval of the executor director oflNCC and U,S. EPA; or

(2) have a plan that provides for emission reiluction measures to achieve the
phased compliance required by (a), (b), or (d) (generally 20% by 2003,
50% by 2004, and 90% by 2005). The plan may include meaurs,
which are applied to the GSE fleet itself, and meaures which have been
achieved elsewhere withn the nonattment area as long as those
measures would be creditable in accordance with the Commission's
emission banng program,

By letter dated June 23,2000, to the Chairman of the Texas Natual
Resource Commission, the U.S. EPA Regional Administrator for Region 6
clarified earlier U.S. EPA comments concerning the proposed rule. The
letter stated that, based upon U.S. EPA's analysis "the Texas regulation is
not preempted by the Clean Air Act."
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II. Discussion

A. Federal Preemption

Aricle VI of the United States Constitution provides that the laws of the
United States "shall be the supreme law of the Land; . . . any 'Tng in the
Constitution or Laws of any state to the Contr notwithstading."
Cipollone v. Lil!l!ett Group. Inc.. 505 U.S. 504, 516 (1992), quoting Ar. VI,
cl. 2. Since M'Culloch v. Marland, 17 U.S. (4 Wheat) 316, 427 (1819), it
has been setted that state law that conflcts with Federa law is "without
effect." Marvland v. Louisiana. 451 U.S. 725,746(1981). Consideration of
issues arsing under the Supremacy Clause st with the aswnption that the

historic police powers of the States are not to be superceded by Federa law
uness that is the "clear and manfest pwpse of Congress." CiDollone, 505
U.S. at 516, quoting Rice v. Santa Fe Elevator COl'oration, 331 U.S. 218,
230, (1947). Accordigly, the pwpse of Congress is the ultimate
touchstone of preemption analysis. Cipollone, 505 U.S. at 516. Preemption'
is predicated on Congressional intent.

Federa law may supeede state law in sever different ways. California
Federal SavinI! and Loan Association v. Gum: 479 U.S. 272, 280-
281(1987). Firt, when actg with constibionallimts, Congess is
empowered to preempt state law by so stting in expres terms. Jones v.
Rath Packinl! COlIany. 430 U.S. 519,525 (1977). Second, Congressional
intent to preempt stte law in a pacular ar may be inerred frm a "
'scheme offederal reguation. . . so pervasive as to mae reaonable the
inerence that Congrss left no rom for the State to supplement it,'
because the . Act of Congrss may touch a field in which the federa interest
is so domiant that the federa system will be assumed to preclude
enforcement of stale laws on the sae subject,' or because 'the object
sought to be obtained by the federal law and the charter of obligations
imposed by it may reveal the sae pwpse.' " Pacific Gas and Electrc v.

State Enerl! Resources Conservation & Development Commission, 461
O.S. 190,203-204 (1983), Quoting Fidelity Federa Savings & Loan
Association v. De la Cues!! 458 U.S. 141, 153 (1982), Rice v. Santa Fe
Elevator Cornration. 331 U.S. 218, 230 (1947). 11d, in those areas where
Congress has not completely displaced state regulation, Federa law may
nonetheless preempt stte law to the extnt that it actualy conficts with
Federal law. Such conflct occur either because "compliance with both
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federal law and state regulations is a physical impossibility," Florida Lime &
Avocado Growers. Inc. v. Paul, 373 U.S. 132, 142-143 (1963), or because
the state law stads "as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress." Hines v. Davidowitz, 312
U.S. 52, 67 (1941).

B. State Regulation Of Aircraft Operations and Use of the Navigable
Airspace Is Preempted Under the Clean Air Act. the Federal Aviation Act
and Airoort Noise and Capacity Act

The au'ihonty of the State to regulate aircraft to reduce air pollution is
sharly circumscnbed under the Clean Air Act, as amended, 42 U.S.C. §
7401, et seq. Section 233 of the Clean Air Act expressly preempts state
regulation of aircraf engine emissions. Section 233 provides that "no state

or political subdvision thereof may adopt or attempt to enforce any stadard
respecting emission of any air pollution from any aircra or engine thereof
unless such stadad is identical to a standard applicable to such aircraft
under ths par." 42 U.S.C. § 7573,1

. Section 233 preempts any action by the State to enforce any stadad for
aircraft emissions unless the stadad is identica to a stadard applicable
under the Clean Air Act. In other words, the State may only adopt a
regulation addrssing a paricular aircraft eI1ssion if it is identical to a
Federal stadard. If there is no Federal stadad, then State action is
preempted and the State has no autonty to apply a stadard. In addition to

the explicit prohibition under Section 233, the comprehensive scheme
established by Sectons 231 and 232 of the Clean Air Act for regulation of
aircraft engine emissions by the U.S. Envirnmenta Protection Agency
("EP A") and the U.S. Deparment of Trasporttion ("DOT") demonstrtes
Federal preemption of the field,2 Under Section 231, the EPA, in .
consultation with the Secretar of Transporttion (to assure safety),
establishes national stadads for aircraft engine pollutats. EP A must
consult with DOT to assure that the standard taes effect after time allowing
för the development and application of requisite technology. If DOT finds

i This section has been inlerpeied in Caliromia v. DeDt oflle Navv. 624 F.2d 885 (9. Cir. 1980). In lIal

case, the coo ruled lht the State: could regulate U.S. Navy je engine test cells. Thes te cells were not
considered to fall within the preemption of Seeiion 233 becus the te cells were separte and apan from
the ai.raft engines themselves and could be regulated without necessly affecting me opction of the
aircrft.
., See, WasinlZton v. Generl Motors Corn.. 406 U.S. 109. 114 (1972)(Congrss has "preempted the field
so far as emissions from airlanes are concered. ")



that a proposed standad would create a hazd to aircraft safety, then the
DOT may request review by the President who determines whether to
disapprove the stadard. The EPA has established stadards for fuel venting
and exhaust emissions for in-use gas tubine ailane engines manufactued
after 1984. See 40 CFR Par 87. Under Section 232, the FAA is then
responsible for enforcing those stadads though the certification process.
See 14 CFR Part 34. Based upon this comprehensive scheme there is clearly
no room for States to establish or impose any aicraft emission stadard not
identical to those established by the EP A. When the scheme of regulation of
aircraft engine emissions under the Clean Air Act is read together and
haronized with the other aviation states discussed below, it is clear that
standards under Section 233 refer broadly not just to quantitative emission
levels, but to emission reduction tagets that necessarly have the direct or
indirect effect of restncting aircraft operations.

The Federal Aviation Act, as recoified at 49 U.S.C. § 40103, the
regulations implementing it in 14 C.F.R., the Airport Noise and Capacity
Act (ANCA), as recodified at 49 U.S.C. § 47521, and the regulations
implementig it in 14 C.F.R, preempt the Staes from regulatig in the area
of aircraft operations and aipace management. In a long series of cases.l

. the .court.have ruled th neither the State nor their political subdvisions
ca regulate the maner in which aircrft are operated or the aipace in
which the aircra are operated. This Federà scheme of reguation is
deemed to be pervasive, intensive, and exclusive and is vested solely in the
FAA. The cour in City of Buran v. Lockheed Air Terminal4, expressed
concern about the need for unfomuty of safe, effCient use of 

the navigable
airspace. It reasoned tht to permit curews and other local regulation of
flght operations would increase diffculties of scheduling flghts to avoid
congestion and concomitat decrease in safety would be compounded.

Congress recently reiterated in ANCA the federa policy against
"uncoordinated and inconsistent restnctions on aviation that could impede
the national air transporttion system." 49 USC 47521(2). Where, as here,

J AHelZhenv Airlines v. Viluc ofCedaurn 238 F.2d 812 (2 Cir. 1956); American Airlines. Jne. v.

Town or HemDstead. 398 F.2d 369 (2dCir. 1968), ~denied. 393 U.S. 1017,2\ L.Ed.2d ~61, 89 S.O.

620 (1969); Amene,, Ai,lines v. City of Audubon Par. 297 F.supp. 207, afld. 407 F.2d 1306 (6* Cir.

1969), celt. denied. 396 U.S. 84~. 24 L.Edd 9~, 90 S.Cr. 78 (1969); City of Burban v. Lockheed Air
Terminal, 411 U.S. 624 (1973).

. 411 U.S. 624 (1973).



Congress has articulated a policy, the most relevant preemption stadard
appears to be that stated in Rice v. Santa Fe Elevator Corn., 331 U.S. 218,
236 (1947): "The test (of applicability of state laws) is whether the matter
on which the State asserts the right to act is in any way regulated by the
Federal Act If it is, the federal scheme prevails though it is a more modest,
less pervasive regulatory plan than that of the State." See also, American
Airlines Vo Hempstead, 272 F. Supp 226, 230, affd, 398 F.2d 368, cited in
City of Burban v. Lockheed Air Terminal, 411 U.S, at 628 ("The aircraft
and its noíse are indivisible; the noise of the aircraft extends outward with
the same inseparbility as its wings and tal assembly; to exclude the aircraft
noise:from the Town is to exclude the aircraft...")

Finally, the Airline Deregulation Act of 1978 (ADA), 49 U.S.C. § 41713,
prohibits state regulation of aircraft operations. Congress enacted the ADA
to "... ensure that the States would not undo federal deregulation with
regulation of their own." Morales v. Trans World Airlines. Inc.. 504 U.S.
374,378 (1992). (States' enforcement ofattomey general guidelines on air
travel industr advertising and marketing practices held to be preempted forO

having a connection with or reference to airline rates, routes, or services).
Section 105 prohibits any State or political subdivision from enacting or
enforcing "... any law, rule, regulation, stadad, or other provision having
the force and effect of law relatig to price, routes, or servces of any air
carier ...." 49 U.S.c. § 41713(b)(1). The Supreme Cour has defmed the
"relating to" languge broadly to mean "having a connection with or
reference to airline rates, routes, or services." American Airlines v. Wolens,
513 U.S. 219, 223 (1995), citing Moraes, 504 U.S. 374.

D. The TNCC Regulation

Using its delegated authority under the Clean Air Act and its residual
authority, the State of Texa may regulate sources of air pollution to achieve
and maintan state and national air pollution stadards. We do not here
reach the issue of whether the Texa regulation is preempted under Section
209 of the Clean Air Act. We assume here, arguendo, without conceding,
tlat the State of Texas may regulate airprt ground service equipment in
some maier. However, as discussed above, the State may not impose
measures that necessarily regulate aircraft or aircraft operations and interfere
with safety and effciency in management of the navigable airspace. The
central issue here is whether the TNCC regulation has left owners and
operators ofGSE equipment the discretion to choose among suggested



procedures and the freedom to choose measures that do not necessaly
regulate aircraft operations. See, Air Trasport Association v. Crotti, 389 F.
Supp. 58 (N Cal. I 975)(Cour upheld state aiort noise statute that
imposed noise abatement duties on airprt proprietors where aÌIort
proprietors were left to choose among suggested procedures and were free to
choose noise control measures tht did not directly regulate aircraft
operations). See also, California v. Navv, 431 F. Supp at 1286.

Based upon review of the preble to the Texa regulations, FAA lacks

suffcient data to make an inormed judgment that compliance with the
Texas regulation is possible without afecting growt in aircraft operations,
aSE equipment is necessar to landings and takeoff of aircraft Aircraft are
dependent upon aSE for maitenance, fueling, housing; and in some cases,
for movement on the ground as well as a mynad of other activities that are
critical to the safety of aicraft and flght prepartion. The availabilty of
reliable aSE equipment is accordingly essential to safe and effcient use of
the navigable airspace.

There is no clear evidence that the enussion reduction requirements can be
met without reducing tota aSE equipment and, in turn, aircra flghts.
Electrfication wil be diffcult to implement without affectig operaons
given the rechar time, bater life, and the need for space for reging
equipment at the airprt. Both the phaed-ii percentage emission reduction

alternative and the electrfication alternative potentially reduce the

availabilty of GSE durg pe period of airt operation. . Limtations on

tota numbers of aSE avaiable at any given tie would create diffculties in
scheduling flghts and incree congeson and delays.

It is equaly unrsolved wheter the requirement for 100% electrfication is
feasible given the cost and availabilty of such equipment or reasonably
attinable within the next five yea given the intrctue and electrc grd
requirements considerig cost TNCC does not appea to have considered
whether "opportty charing" is practicable. There is little or no evidence
that a reliable source of power exist tht is adequate to provide power for
au.'necessar aSE equipment and suffcient back-up systems in the event of
power outages or disruptions. Although the regulation provides for
substitution, the regulation does not arculate the stadars th TNCC and
U.S. EPA will use to determine when electrc GSE is not available such that
the lowest emitting available technology may be substituted.
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Based upon information available to date, the emission trading program does
not obviate any necessity for fleet operators to limit growth to achieve
compliance in the future. There has been no analysis to demonstrate that
credits are reasonably expected to be available elsewhere in the
nonattairuent area. Nor is it clear that the Commission trading progrm
leaves GSE owners and operators the freedom to purchase credits from other
nonattent areas in Texas, such as the Houston area, which has more

emissions available for credit. Although we agree with the U.S. EPA letter
that the 1NCC regulations may allow owners and operators of GSE to
include measures in their plans besides the two enumerated, there is no
analysis showing that other viable measures are available to fleet operators.

A case that involves similar facts is San Diego Unified Port Distnct v.
Gianturco.s In Gianturco, the State sought to require the Port Distrct, as
owner of Lindbergh Field, to extend the hours of an existing curfew. The
State made extension of the curfew a condition of the varance needed for
the permit to continue to operate the airport, which was not in compliance
with California noise stadards. The Ninth Circuit Cour of Appeals held.
that the State's cunew wa federally-preempted becaus it impinged on
airspace management by directing when planes may fly in the San Diego
area. The court explaied that "Local governents may adopt loca noise
abatement plan tht do not impinge upon aircraft operations." 651 F.2d at
1314. The cour reaoned that the State could not use varances, licenses and
permits to achieve indirectly what the Supreme Cour had precluded in
Burbank. Similarly, assuming arguendo that the State of Texa may adopt

plan to regulate ground seivice equipment, such plan may not indirectly
impinge upon aircra operations, The State of Texas may not accomplish

. indirectly that whch it is precluded from imposing directly.

The lNCC regulations may also be determined to be preempted under
§ 105 of the Airline Deregulation Act of 1978 (ADA), 49 U.S.C. § 41713.
To the extent that the lNCC regulation would effectively reqlUre fleet
operators to limit operations at airport in Texas, the TNCC regulations
very likely "relate" to air carer routes in violation of § 4l713(b)(1).
Whether a fleet operator may tae advantage of the flexibilty inherent in the

Federal deregulatory environment and increase seivice would apPear to
depend upon whether the TNCC regulation indirectly restricts future
growt!t in flghts. The statute's proprieta exception, 49 U.S.C. §

'457 F. supp. 283 (SO Cai. 1978), afld. 651 F. 2d 1306, 1313.14 (9. Cir. 1981), cert. den. 455 US 1000
(1982).



41713(b)(3), does not apply here since the State or Texas is not an airport
proprietor.

In support or the conclusion tht state regulation orGSE equipment is not
federally preempted, in its letter date June 23, 2000, U.S. EPA posits that
the prohibition on stte emissions stadards under section 233 ha been
interpreted similarly to the prohibition in section 209. As authority for this
proposition, EPA cites State of Cali fomi a v. Navy. supra. However, that
case is factually distingushable. It involved state authority to regulate
aircrft engine test cells. The cour in tht case concluded that state

regulatiim of aircra engine test cells was not preempted, but did not

otherwise define the scope of state authority to regulate aircraft operations.
Nor did the cour uphold state authority to indirectly reguate aircra
operations though operationa restrctions on ground seivice equipment,
Indeed, the reasonig in the cae, parcularly the opinion of the U.S. Distrct
Cour, which was cite favorably by the Ninth Ciruit Court of Appes,
strongly support the conclusion that state reguations are federaly-
preempted to the extent that they necssarly impinge upon aircra
operations. A broad reading of state authority to regulate aircraft operations
directly, or indirecy though grund servce equipment limitations, would
be inconsisnt with federa preemption of aiace maagement and airaft
operations. Compar, Motor Eauiiiment Manufactrers Association v. EP A,
627 F.2d 1095 (DC Cir. 1979), cert. den., 446 U.S. 952 (1980); Engie
Manufacturer. Association v. US EPA, 88 F.3d 1075, 1094 (D Cir.

1996)(Section 209 of the Clean Air Act only preempts state reguation to

establish quatitative lits on emions. States have authority to impose

restctions on use of motor vehicles and non-road engines and vehicles,

such as limitations on downtown usge).

To interpret the term stadars in Section 2~3 of the Clea Air Act so
narowly as to authri states to regulate airra operations would set a
precedent that could lea to a proliferation of restrctions at other aiort to

control local ai polluton. Such a reult would be contral to the concepts

of ,Federal preemption and the comprehensive and peivasive scheme or
Fëderal oversight of the nation's ai trsprton system enacted by

Congress.

This analysis is limte to clarg the scope of state authority based upon

Section 233 of the Clea Air Act when read together with federa aviation
laws, FAA otherwse expresses no opinion concernng the remaider of the



analysis in the V.S EPA letter dated June 23, 2000. The FAA reserves the
right to revise ths analysis should the FAA receive additional, relevant

information not heretofore available regarding the TNCC regulation and
alternatives for compliance available under that regulation.

.




