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M. Jonathan Nadler {cfo CEQA)
21865 .. Copley Drive
Diamond Ber, CA 917654162
Fax: (9093965324

Email jsadior@agmd gov

Re: CBE Comments on Noticc of Prcpacation of 1 Dralft Bnvironmenta] Assesstnent for
Proposed Amendsnents to Regulation XX —Regional Clera Air Incestives Market
(RECLAIM)

Dear Mz, Ndler,
Introduction

‘Conmuritics for s Better Bnvicanment {*CBE”) is a non-profit environmental justioe
organization committed to environmental issucs impaeing lows-incoroe conunites of color in
Californie. With over 20,000 members in the state, CBE has becn involved in Catifomia’s
emvironmental justioe movement for over a decade. Dart of that struggle bas included our on-
‘going campaign against illegal pollution (zadicg programs. When the South Caast Air Quality
Managereat District (AQMD") created the RECLAIM program in 1993, CBE asserted itself a5
a voesl opponcnt to the progran, due to its fundamental flaws in concept and implementation."
‘We predicted that the progeam would il thereby placing a disproporiionate amount of
environraental burden on low-income commumitics of color that house an inordinate number of
major stationazy sowrees of pollution. Unforunately, those predictions have mutaralized into
seality. By the District's own sdmission, many major sources n the South Coast ar basin hive
‘meintained the same levels of pollution, and some have even insreased their pollution over the.
past B years. In facl, the (o Jargest NOx source categories,rcfincrics and povier plants, have
actwally incroased theis omissions duing RECLAIM'S eight yeass. There cannot be a clearer
indication of the program’s abysmal performance.

7 1 March 30, 1995 comment et dressed o Feica Marus of he U S, Environmental Prtection Agency,
‘CBE wrots, RECLAIM will esult i e of thousonds of v o addtona pllutin being reased in (e Souh
om' i and will o polltiog ndistie 1o seralyreass thei oisions. RECLATM depivesThe puslc
nd v thesovormment f s it o comatent o hre tht poltton vl b celcased and i whit amouris,
foaving o i and dathdecisions o corportedtector seeking o maxinizeprofiscvem a s 5t of
v k. KECLAIM ks adequste safegpands agses ra acd unceeanty which will meas ye more
pollton nthe i, nshorl, RECLAIM inlies o rsey opporaeiics fo ndustey guming a0d 2, Bat oy eal
Sirpollaion improverents will b delyed for yeat fbest and nay b campictely lusory.

“Ths SCAGMD hs o sppavently ovelocked he it ¢ e ceglon'ssemmmuniis of colo wh il
ear th brntof czonc, P10, and the oxie hotspots wnder RECLATM. A $0ch, 1o program vilucs the
Presidents Exccoive Onder on Evironmental Jsticeaad Tle VI o he Cil Rghts Act. Uhamo g s sear
S ournaton’ istory, & e hat te e acke s et adequatelyprtected o ights o heath of
commtis of olor ™
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[image: image2.png]Rather thin creaing cheap credits through nevw credit generation rules or doveloping “pay
10 pollue” scheenes that mercly scrva (o G pollotion, (he AQMD should require power plants
ond other polluters to install knowen, teadily avaitable, pollution control squipment to recuce
emissions, thercby erenting feat poliution credits. For example, as District staff have mentioncd
‘both in public hearings and in the White Paper an RECLATM stabilizaion, many power plasts
subjeet to RECLAIM do not even have Selective Catalytic Reduction (SCR) anits on their
facilties, onits that have bocn avoilable and affordable for years. Requiring the power plants o
install SCR would result in a massive reduetion of NOx pellution, which would both clean the
sir and alloviate the RECLAIM shortage.

Ve, inexplicably, the AQMD is forging shead with an cxpansion of the faled RECLAIM
progeam, inchiding the current effor to increase the supply of credits nto the program by
additional nobile source credit generation rulcs. Alhaugh it s trae that RECLATM initially
contemplated the eventual Inctusion of mobile source credit gencration programs, such potential
expansion vias premyised on & properly-fonotioning progeam. Tt is indeed itonic that (ke AQMD
50w proposing to feed the source of RECLAIM's disesse by inereasing the supply of credits
nto (he maket, rather tha take appropriate enforcement action aginst realeitrant polluters
w4ho bave spent the last § yoars “gaming” fbe RECLAIM progran at the great exponse o public
health and now expect govermment rlicf for their mischief.

RECLAIN's falure is due in Jarge part to the inital over-allocation of arcdits nto the
macket, which resulted from ardifically infleted baséfines. As the AQMD itslf recognizes, “the
progann design allowed thewse of eak production mtcs bfore recesion in determiing
allocations.”* This means that eeedits were initally allocated as iffacilitcs wore operating at full.
capacity, rather than at their actusl levels. By unastessarity floodiog the market vith credits,
wwhich acificially drove down the price of ezedis, tho AQMD doomed jts own prograra fromn the.
outset, Now the agency wishes to agaify that feal mistake by again increasing the supply of
ereditsto axtifially drive down price and by offring faclities o pay ther way out of tcit
‘pollurion reduiction obligations, just at a Gme when RECLATM’S credit prces are ata high
cnough level (o incentivize real poliution reduction throngh readily-svaileble and costofeative
‘polfution control cquipment. It i essential (hat the AQMID not waste this unique opportunity (o
take asteong enforcement stance against a widespread and blatant disregard for the agency’s
‘pollution control requirements.

Finally, the most troubling aspect of the propased amendments to RECLAIM s that at
st somo of them are patently Hlegal. Certain proposed amendments violate both the federal
and state Clean Alr Acts, slong with (o California Environmentat Quality Act as explained
below,

“The proposed envirommental xcvicw is lso deficient. Tirs, it fuils o explore
enforcement and penalty sspects of the program, n viclation of RECLAIM’s ov requirernents.
Socond, the District has engaged inillcgal piccemealing under the California Environmental
Quaity Act by “chopping up” the proposed amendments and dditions to RECLAIM into
Separate projects. Under CEQA, the District must ptepare & prograsaimatic EIR studying the
potential environmental impacts of 2l District prajects airncd at loveling the price of RECLATM

Wit Paper on Stablization o NCX RTC Pices, Sth Coase e Quslity Managemen D, Janusey 11,2001
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[image: image3.png]credits. Lasty, the proposed cavirommnental assossment must inclode, 65 part of its cumalative
impact analysis, an environtaenta analysis of the construstion of power plants that will esult
From the proposcd changos to RECLAIM.

RECLAIM’ Raskstop Measures Offer A Rix That is Aimed At Its Penaity Provisions

s the District knows RECLATM’s backstop provisions require fhe Executive Office to
‘submit a “sevicw the compliance and enforcernent aspects of the RECLAIM progran to CARB
and the U'S. EPA" Citing RECLAIM's backstop provision, AQMD Rule 2015, the staffbas
becn sorambling to “fix” RECLAIM by finding ways to reduce the pricc of creits, such as
proposing new credit gencrstion rules aad ellowing polluters o pay their way out of their
emission teduction requirements through AQIP progras. Thest are ot the ype of “fixes”
<ontemplsted by RECLAIM’s backstop provision (Rule 2015). In fact that provision cells for a
shorough investigation into the cause of the high price of eredits and into why the progrant’s
penslty provisions ate not serving a detenent effect, Specifically, Rule 2015 (B)(6) states,

Should the average RTC pricc bo determined, pursuant to Rule 2015 (BY(1)(E), to
Bave exceeded $15,000 per ton, within six months of the detcemination thereof,
the Bxcoutive Officer shall submit o the Alr Resources Board and the
‘Environmental Protostion Agency (he results of a0 evaiuation and review of the
compliance and enforcemet aspects of the RECLAIM program, including the
dotarrent.effect of Rule 2004 parsgraphs (1)1 through (d)(). This review shall
be in addition to the sudits o be preformed pursuant 0 Rule 2015. The evaluation
shall inchude, but not be linvited to, an assessment of the rates of compliance with
applicable emission caps, a assessment of the ate of compliance vith
enonitaring, recordkeeping. end reporing requirements, an assesstment of the
ability of the South Coast Air Qrality Mrangement Distrct to obtain appropriate
peslties i cases of noncompliance, and an asscssment of whelher the progtam
provides spprapriate intentives to comply.

Despite the factthat South Cosst poliutrs have dermonsteated gross noncomlisnce with
RECLAM, the AQMD has completely ignored the above provision which focuscs on more.
stringent penalties for such non-compliamct, and instead has adopted an approach that favors
expansion of the progrant o include new souces i order to drive down prices. This is  highly
objectionable responsc o the sudden spike in the price of credits. In light of the frct that many.
major polluters n L.A. have abused RECLAIM for the past ight years dve 1o the unnaually
low price of credits,the Distrct must include this rigorous analysis as part of ts environmental
assessment document,

Mobile To Stationsry Souree Trading Threatens Severe Environmentsl Justice Impacts
"Mobile to stationsey soutee trading tends 1o lead to the concentration of pollutants in low-
income commuities of olor. This is because the stationary sources that use polludon credits
aro genernlly housed n such comvurities. The environmental justicc concerns acise from the
Following logieal sequence. Mobilo source eredits come from reductions that are widespread (a

 Noti of Pregaraton of  Dral Earcnmens] Assestoen: fr Propesed Amerdents 1o RECLAIM, page 14,
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[image: image4.png]smobile source, by defiition, spreads its emissions throughout 2 Large are). When those crudits
are used by a stationary sowce, they wilf esult in i inerease in polution concentrated in
selatively small area {the community surrounding the stationary frcility that s using the credics).
Even though pollution, on he whals, g1ay have decreased in the ai district employing the
‘mobile to tationary trading scheme, pollotion levels in pockets of e busin (pockets that are
Hiely to be envizonments justice communities) may have dramatically increased, resulting in
disproportionate intpacts and toxic hot spols. ANTOUgh the AQMD contends tht the.
replacement of highly-polluting diesel leet vebicles will onder a benefit 10 low-incors
‘communities of color, it has not and can 0ot show that he use of those credits will not actually
result in 8 bigher exposure to low-income communitcs i the South Coast.

Vurthermmore, monitoring of the such prograus is very difficult and ofte leads to
“phantom trades” (as demonsicated in AQMD's Rulc 610 - & car-srappiog roe). The
implementation of Rule1610 bas tavght us that the AQMD lacks the enforcement capabilities
and oversight to ensure that mobile soucces being waded are actually suzphus and permanent
ernission reduetions and tha such sonrces would 1ot have betn retired fbrough naturat atition.
Given the disastzous donsequences from Rute 1610, CBE strongly urges the AQMD 1o
completely disallow any future mobils Lo stationary sousee trading scheme, including the ones.
‘proposed in the current amendiments to RECLATM.

Awmendments to RECLAIM That Allow The Lse of MSERCs For NSR Are lllegal Under

Federallaw

“The federal Clean Air Actcleay prohibits the se of mobil source cecitsfo purposes
of o source review offets —anc of the anicipated uses of the MSERCs that result from
RECLAIM's amendments. Seciion T73(a)1XA) of the Ac tals that before & pew source
cormmences operation, i mustobiain offsriog envissions educions “from cxisting sources ia
he region.” Section 11 1(a)(5)sttes the the term “exsting source?” mears “any stationary
source o than  new source ” Therefore, offcts for o and modified S0UCs i o
‘naincaent zones must be ablaine from siationary, ot mobile, source. This legal defect i (e
‘Proposed amendments subjects o AQMD along With any sousce that uses MSERCs for
‘purposes of NSR offses o liablity under the foderel Clewn Air Aot

is Paltation Teadi

Scheme Is Dlegal Under Stafe

s a matter of sato law, onder $40714 5(b)2) of the California Hoalth end Safely Code,
e AGMD does not have the legal authorty issu¢ Gredits that o ot “meet all of the
requirernents of state and federal fav, .. » Becatse, as cxplaincd above, the arnencments of
RECLAIM which contemplatc the genézation of MSERCs to be used for NSR puuposes do not
moet foderal sequirements, such amendments arc also invalid under he Health and Safety Code,
which governs the creation of such trading programs in Cafifornia, Promalgation of this
federally nop-compliant pollution trading progtam subjects the AQMI> 1o iabiity under e
California Clean Air Act §42402 e seq.

Purthermore, the Distict does not even aitenpt o explain how tho propused AQIP
Scheme satisfies the contemporancity fd eduivalency requirements for pollution credit prograns
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[image: image5.png]umder Californi b, “This problenn s especially apparent in tho Distriet’s proposal o fund the
AQIP with a loan,

The AOMD Must Prepare a Proy
‘the Proposed Changes to RECLAM

matic Environmental Assessment that Analyres All

By chopping up one project into many different pieoes, the District s cngaging in illegal
piccemealing under CEQA. Thore o ourrently 3 CEQA doctments posted on the District’s
wiebsite (hat concern proposed additions and/or amendments to (e RECLAIM program. The
strer’s Environmental Assessment st include 2 cunulative environmental asscssment of
these chaoges and, future anticipated ohanges to the program trigsered by its backstop
provisions, in oxdcr (0 comply with CEQA. The District has faled to commit 0 such &
programmatic analysis and has instead isshed separate environmental assessments on specific
pacts of the project, such as proposed rule 1612.1 and propased amended rule 1305. This isa
clear viclafion of the Leter and spirit of CEQA.

‘The AQMD Must Analyze the Environments| Impact of the Conglruetion of Power Plants
Resulting From the Anticipated Increase in Credit Availability From Amendments to
RECLAIM

‘The Distriets Notice of Preparation of A Draft EA docs not discuss the fact that the
proposed amendments to RECLAIM directly affect the construction of at least onc new power
plant jo the South Coast ar basin, As the Distriet knows, the carment price of RECLAIM credits
s scrving as @ strong deterrent 1o the construction of ncw powes producing facilities. ‘The draft
Envirommental Asscssment must discuss such construction as part of its cumulative
eavitonmental impacts analysis.

The District Shuwld Inelude an Environmental Justice Analysis As Part of 1t
wironmental Asscssment

Given tho ot that the proposed changes to RECLATM will increase the use of redits by
‘major stationary sourcos in the L., s basin, 0d given that those stationary soureos tend t0 be.
Located in Jow-income communitcs of color, the Alr Disirict should jochude  thorough
environmental justice analysis of the proposed chunges to the RECLAIM prograan. Many of the
comumunities that vill b affeotcd by the Disiriors proposed changes are already overburdencd
with pollution. The additional exposure of thesc communities should be part of the localized
impact analysis of any eavironmental assesswment on the proposed changes to RECLAIM.
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CBE strongly urges the Air Distriot to take th sbove-mentioned concems into acoaunt
when preparing ifs Draft Evieonmental Assessmen on the proposed changes to RECLATM.

Sincerely,

Suma Peesapat, Staff Sttomey
Richard Toshiyoki Drny, Logal Director
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COMMENT LETTER 1

COMMUNITIES FOR A BETTER ENVIRONMENT

February 23, 2001

1-1
The SCAQMD does not agree with the commentator that RECLAIM is illegal or that the program has failed.  RECLAIM is not illegal.  The California Health and Safety Code (HS&C) §39616 establishes specific provisions for a market based incentive program by stating, in part, “[W]hile traditional command and control air quality regulatory programs are effective in cleaning up the air, other options for improvement in air quality, such as market-based incentive programs should be explored, provided that those programs result in equivalent emission reductions while expending fewer resources and while maintaining or enhancing the state’s economy.” (HS&C §39616(a)(2)).  See also HS&C §§40440.1 and 40440.2, which provide additional requirements relative to market based incentive programs.  Further evidence of the fact that the RECLAIM program is not illegal is the fact that the program has been approved by both CARB and U.S. EPA and is included in the State Implementation Plan.  See also the responses to comments #1-8 and #1-9.

Beginning June 2000, a sharp and sudden RTC price increase occurred, mainly due to the unanticipated increase in RTC demand by power generating facilities.  The currently proposed amendments to the RECLAIM program and the associated proposed mobile source emission reduction credit (MSERC) generating rules are proposed in part to respond to the substantial increase in demand for electricity generation in the district and to address Governor Gray Davis’ Executive Order D-24-01, which states in part,

IT IS ORDERED that the local air pollution control and air quality management districts (hereinafter “districts”) shall modify emissions limits that limit the hours of operation in air quality permits as necessary to ensure that power generation facilities are not restricted in their ability to operate.  The districts shall require a mitigation fee for all applicable emissions in excess of the previous limits in the air quality permits…

IT IS FURTHER ORDERED that the Board shall establish an emissions reduction credit bank using emissions reductions from all available sources.  Such credits shall be made available through the Board to powerplant peaking sources that need emissions offsets in order to add new or expanded peaking capacity for the summer peak season in 2001.  Such credits shall be provided to such facilities at up to the market rate for emissions reduction credits.

The commentator’s opinions that major sources in the district have increased emissions instead of reducing emissions and that the program lacks safeguards against fraud and uncertainty (footnote 1) are incorrect and inconsistent with the facts.  From 1994 to 1999, NOx emissions, in aggregate, were below allocations, and compliance rates were high.  The commentator is referred to response to comment #1-3.

With regard to footnote 1, this information represents opinions expressed by CBE and not factual information.  For example, the opinion that the RECLAIM program “deprives the public and even the government of its right to comment on where that pollution be released and in what amount, does not take into consideration CEQA or SCAQMD Rule 212 noticing requirements.  Projects at RECLAIM facilities that require approvals from state or local public agencies may be subject to CEQA.  If a CEQA document is prepared, whether an environmental impact report or a negative declaration, the public has an opportunity to comment on the project.  Further, regardless of CEQA applicability for projects at RECLAIM facilities, if a project requiring a new permit to construct will increase emissions at levels exceeding the levels specified in Rule 212, the owner or operator of that facility must provide notification of the project to the local community.  Rule 212 provides specific provisions as indicated in the following paragraph of Rule 212.

(e) Any person may file a written request for notice of any decision or action pertaining to the issuance of a Permit to Construct. The Executive Officer shall provide mailed notice of such decision or action to any person who has filed a written request for notification. Requests for notice shall be filed pursuant to procedures established by the Executive Officer. The notice shall be mailed at the time that the Executive Officer notifies the permit applicant of the decision or action. The 10-day period to appeal, specified in subdivision (b) of Rule 216, shall commence on the third day following mailing of the notice pursuant to this subdivision. The requirements for public notice pursuant to this subdivision are fulfilled if the Executive Officer makes a good faith effort to follow procedures established pursuant to this subdivision for giving notice and, in such circumstances, failure of any person to receive the notice shall not affect the validity of any permit subsequently issued by the Executive Officer. 

Consequently, there are several avenues open to the public that allow it to comment on projects at RECLAIM facilities.

It is important to note that the proposed project does not change the fundamental principles of RECLAIM, which do not allow emissions exceeding the facility’s original allocation plus non-tradable, unless the project complies with Rule 2005 – New Source Review for RECLAIM.

Finally, the commentator should be aware that the SCAQMD adopted Environmental Justice Guiding Principles at its October 10, 1997 Public Hearing.  These guiding principles were adopted in recognition that low income communities of color often live and work in areas with higher than average exposures to toxic or hazardous materials.  It should be noted that the proposed amendments are not expected to cause any significant adverse localized air quality impacts, as discussed in Chapter 4.  Further, the NOx credit generating rules have the potential to reduce toxic air contaminate emissions, which would not occur otherwise.  Since air toxics effects are generally a localized effect, benefits would accrue in the local communities where the reductions occurred.  

1-2
RECLAIM, adopted in 1993, already allows the use of mobile source credits (see Rule 2008) and the proposed credit generating rules do not change the RECLAIM program.  When the RECLAIM program was adopted in October 1993, Rule 2008 – Mobile Source Credits allowed mobile source emission reductions generated by Rule 1610 and future 1600 series rules to be used as RTCs.  The objective as stated in the RECLAIM October 1993 Staff Report is to “provide the opportunity for RECLAIM facilities to pursue the most cost-effective approach to reduce facility emissions – through stationary source emission controls or possibly by reducing mobile source emissions through old-vehicle scrapping.”  Although Rule 1610 was the only mobile source credit generation rule at the time of adoption of Regulation XX, future mobile source credit generation rules were anticipated.  As stated in the October 1993 RECLAIM Staff Report, “the District is currently developing other Regulation XVI rules that will be applicable to RECLAIM facilities through Rule 2008.”  In addition, these future Regulation XVI rules, “would allow facility credits for emission reductions from these on-site/off-road equipment.”

With regard to the currently proposed NOx credit generation rules, these are not “pay to pollute schemes” as asserted by the commentator.  Instead, the proposed rules produce real, surplus, and enforceable reductions, including air toxic emission reductions.  As already noted in response to comment #1-1, the proposed rules will help implement Governor Davis’ Executive Order #D-24-01.  Further, during the development of proposed Rule 1612.1, the SCAQMD worked closely with CARB, U.S. EPA, RECLAIM stakeholders, and the environmental community to ensure that, AQMP as required by federal law, the credit generating rules provide real, enforceable emission reductions in excess, or surplus, to emission reductions required by existing rules and regulations or proposed in control measures in the SCAQMD’s.  In addition, the proposed credit generating rules contain a  nine percent environmental benefit provision (one percent would go to fund Rule 518.2 – Federal Alternative Operating Conditions), also required by federal law.  The analysis of potential environmental impacts in the environmental assessment does not take credit for the fact that the proposed NOx credit generating rules will also provide localized reductions of diesel emissions components other than NOx including PM10 and toxic air contaminant reduction benefits.  The proposed NOx credit generating rules include program evaluations regarding their effectiveness and potential impacts.  Finally, the proposed NOx credit generating rules contain sunset provisions that prohibit credit generation applications by approximately 2003 or 2004.  By 2003, the proposed NOx credit generating rules require evaluations every two years to ensure that credits generated under these pilot programs continue to be surplus.  If the NOx MSERCs are no longer considered to be surplus they will be removed from the RECLAIM program.

Finally, with regard to control equipment on power plants, the SCAQMD agrees that such controls should be required.  The proposed project would prohibit power plants from purchasing and using RTCs to reconcile emissions for any quarter starting January 1, 2001, unless the RTC was acquired prior to January 12, 2001.  Further, the proposed amendments require all electricity generating equipment, except peaking turbines, to achieve BARCT levels by January 1, 2003, and all peaking turbines must achieve BARCT levels as early as, but no later than January 1, 2004.  Further, the Order of Abatement between the SCAQMD and LADWP requires complete repowering of certain units, which would require installation of BACT, on a specified schedule (see responses to comments #2-2 and #2-3), and a settlement agreement with AES that requires expeditious installation of control equipment at its facilities.

1-3 It is assumed here that the commentator’s reference to a “failed RECLAIM program” implies that the RECLAIM program has not resulted in reducing total NOx emissions from RECLAIM facilities.  This opinion is contrary to the facts as explained in the following paragraphs.

The Governing Board made a variety of findings regarding the program’s projected performance during the Public Hearing at which RECLAIM was adopted.  Health and Safety Code §39616(e) directs the Governing Board to ratify certain of these findings within seven years of adoption.  These findings pertain to achieving equivalent or greater emissions reductions at equivalent or less cost, providing a level of enforcement and monitoring to ensure compliance with emission reduction requirements, promoting privatization of compliance and the availability of data in computer format, achieving emission reductions across a spectrum of sources including mobile, area, and stationary sources, and achieving timely compliance with state ambient air quality standards.  The findings required pursuant to Health and Safety Code §39616(e) were approved by the SCAQMD’s Governing Board at its October 20, 2000 Public Hearing.  The specific findings are as follows.

· The 1991 Air Quality Management Plan (AQMP) was designed to achieve its targeted emissions reductions by 2010. RECLAIM was designed to reduce collective emissions from the sources subject to the program to the same endpoint mass emissions they would have achieved through implementation of the control measures in the 1991 AQMP by 2003. RECLAIM emissions have been below the emissions allocations each year since the beginning of the program. Thus, RECLAIM is on track to achieve equivalent emissions reductions as would have resulted from continued implementation of the subsumed rules and control measures [§39616(c)(1)].

· Adequate control technology and opportunities for further emissions reductions have been shown to exist for RECLAIM participants to collectively achieve their emissions goals for 2003 [§39616(c)(1)].  [This assumes that there are no constraints on obtaining control equipment and installation could occur immediately.]

· The main costs of complying with RECLAIM are monitoring, reporting, and recordkeeping (MRR) costs; equipment and installation costs; and administrative costs. These cost factors under RECLAIM have continued to stay below those costs projected at the time of adoption. Current projections of the cost to install the necessary controls to achieve compliance with 2003 allocations are below the projections made at the time RECLAIM was adopted [§39616(c)(1)].

· Continuous emissions monitoring systems (CEMS) are the most accurate and reliable equipment for real time monitoring of emissions. RECLAIM requires the use of mass CEMS on all major sources, which represent the vast majority of RECLAIM emissions. The subsumed rules and control measures required the use of far fewer CEMS, and most of those measured emissions concentration rather than mass. RECLAIM also includes detailed monitoring requirements for non-major sources and requires electronic reporting of emissions on a daily, monthly, or quarterly basis depending on the emission potential of the source. The inspection and enforcement program under RECLAIM is more structured and regular than under the subsumed rules and control measures.  Overall, RECLAIM’s MRR and enforcement requirements are more rigorous and provide more accurate and complete data than the corresponding requirements of the subsumed rules and control measures [§39616(c)(2)].

· RECLAIM has successfully promoted, and even required, privatization of compliance and the availability of electronic data. For example, periodic third-party source tests are required for large NOx sources, relative accuracy source tests are required for CEMS, and RECLAIM includes daily, monthly, and quarterly electronic emissions reporting. Furthermore, AQMD is committed to amending RECLAIM’s MRR requirements to allow the use of electronic alternatives to strip chart recorders. The proposed rule amendment is currently targeted for March 2001 [§39616(c)(5)].

· RECLAIM provides for trading of emissions reductions from a variety of non-RECLAIM sources, including Emission Reduction Credits (ERC), and emission credits generated pursuant to Regulation XVI - Mobile Source Offset Programs or pursuant to Rule 2506 - Area Source Credits for NOx and SOx. Additionally, it may become possible to generate emission credits for use in RECLAIM through the Air Quality Investment Program (Rule 2501) and/or the Intercredit Trading Program (currently under development) [§40440.1].

· Per capita exposure to ozone in the South Coast Air Basin met the target reductions specified for year 2000 in Health and Safety Code §40920(c) several years ahead of schedule. Additionally, RECLAIM is still on target to achieve the same emissions reductions as was projected to result from implementation of the subsumed rules and control measures. RECLAIM's reductions are also more certain than the projected reductions from the subsumed rules and control measures. Thus, RECLAIM is not delaying attainment with state ambient air quality standards [§39616(c)(6)].

Further, the SCAQMD is not simply “forging ahead with an expansion” of the RECLAIM program.  The proposed amendments to the RECLAIM program are in response to a number of factors.  The convergence of several factors resulted in a higher demand for NOx RTCs for the 1999 compliance year.  These factors include a reduction of annual allocations to the point where allocations and emissions are roughly equal, restructuring of the electric utility industry resulting in change of ownership of ten local power plants, creation of an open market for sale of electricity, and electricity shortages during summer 2000 resulting in the need to generate more electricity than anticipated.  The proposed project is, therefore, an effort to stabilize the price and availability of RTCs, while requiring, at a minimum, BARCT on power generating equipment.  See also response to comment #1-6.

There is no indication that there has been inadequate enforcement of the RECLAIM program.  As noted in each audit report, RECLAIM has typically shown a high rate of compliance.  Moreover, during the past year, the SCAQMD has taken aggressive enforcement action against RECLAIM violators, including action against a power generating facility that resulted in civil penalties of 17 million dollars, dwarfing all previous penalty actions by the SCAQMD.

The proposed project does include promulgation of a number pilot NOx credit generating rules to credit additional MSERCs and ASCs that can be converted into additional RTCs to provide a small amount additional RTCs into the RECLAIM trading market where they are currently in short supply.  As noted in response to comment #1-2, RECLAIM already allows the use of mobile source credits (see Rule 2008) and the proposed credit generating rules do not change the RECLAIM program.  Use of MSERCs and ASC converted to RTCs has always been a core component of the RECLAIM program to accommodate growth and make the program more cost effective in reducing emissions than the command-and-control rules it replaced.  In addition, the MSERCs and ASCs will help offset, to a small extent, power generating facility emissions that the SCAQMD is required to allow by virtue of the Governor’s Executive Order. 

1-4
The SCAQMD disagrees with the commentator’s opinion that the proposed amendments to RECLAIM violate federal and state Clean Air Acts.  The commentator is referred to the responses to comments #1-1, #1-2, #1-8 and #1-9.  The SCAQMD also disagrees with the commentator’s opinion that the proposed amendments to RECLAIM violate CEQA.  The commentator is referred to the responses to comments #1-5, #1-10, and #1-11.

1-5
It is unclear what the commentator means by environmental review as used in the first sentence of the comment.  It is assumed here that this refers to the Initial Study, which the commentator asserts “fails to explore enforcement and penalty aspects of the program…”  The Initial Study is a preliminary evaluation and identification of potentially significant adverse impacts from the proposed project.  Compliance or non-compliance with the existing RECLAIM program is subject to applicable monitoring and enforcement actions contained in the existing program.  With the exception that the missing data provision in Rules 2011 and 2012 have been modified to allow additional time to submit data, no other enforcement provisions are being modified by the proposed project (refer to the project description in Chapter 2.  The SCAQMD has prepared an Initial Study for the proposed project consistent with CEQA Guidelines requirements.  Consequently, it is not appropriate to “explore” in the Initial Study alleged conditions that are not part of the proposed project.

The commentator appears to be referring to Rule 2015(b)(6), which calls for an evaluation of the compliance and enforcement aspects of the program upon RTC prices exceeding $15,000 per ton.  However, this is not par of the CEQA analysis of the impacts of the proposed project.  In any event, the White Paper examining the causes of high RTC prices did not conclude that enforcement and compliance aspects of the program had any causal role in the price increase.  Rather, it was the confluence of RECLAIM emissions matching allocations, together with the unanticipated increased demand for RTCs in the power industry that caused the price increases.

The SCAQMD’s regulatory program was certified by the Secretary of the Resources Agency pursuant to Public Resources Code (PRC) §21080.5, which means that the SCAQMD can prepare an environmental analysis in written documentation, “which may be submitted lieu of an environmental impact report.  As a result, the SCAQMD has prepared an environmental assessment, consistent with PRC §21080.5, that analyzes all components of the proposed project, including the proposed amendments to RECLAIM, proposed rule 2020, and the currently proposed NOx credit generating rules (PR 1631, PR 1632, PR 1633, and PR 2507).

The SCAQMD’s regulatory program is a dynamic program that changes over time as a result of a number of factors, including but not limited to, changing technologies, improving air quality (i.e., declining ambient pollutant concentrations), changes requested by CARB or EPA, etc.  For example, changes to the existing SCAQMD rules or regulations, e.g., SCAQMD’s New Source Review program (Regulation XIII or Rule 2005) have occurred over the last year for several reasons unrelated to the proposed project.  To the extent that other new rules or rule amendments have been or are currently being developed and are related to the proposed project they will be included in the cumulative impact analyses in Chapter 4.  To this end cumulative impacts of Rules 1612.1 and 2005 are also included as part of the environmental assessment.  Therefore, the commentator’s assertion that the SCAQMD is “chopping up” the proposed project is not correct.  

With regard to the commentator’s opinion that the Draft EA should have analyzed potential adverse environmental impacts from the construction of power plants in the district, please refer to response to comment #1-11.

1-6
The commentator correctly cites Rule 2015 (b)(6).  However, Rule 2015(b)(6) does not preclude appropriate amendments to address the causes of RTC price increases.  The proposed project is designed to address the underlying reasons why the RTC price increases occurred.  Through the recent efforts that went into developing the RECLAIM White Paper, SCAQMD staff identified the causes that led to such high demand and prices for RTCs.  The proposed amendments to the RECLAIM program are designed to lessen the demand for RTCs by facilities and stabilize RTC prices.

The first RTC transaction that traded at a price exceeding $15,000 per ton was in mid-2000.  As noted above, the White Paper examining the causes of the RTC price increases did not find that program compliance or enforcement aspects had any causal role in the RTC price increases.

SCAQMD does not agree with the characterization of gross non-compliance and abuse of the program.  From 1994 to 1999, compliance rates were high and overall emissions were less than allocations.  Recent price increases and the electrical crisis are being addressed with the proposed rule amendments.  Further, the environmental assessment takes into consideration existing levels of compliance, which includes installation of control equipment that has already occurred, as well as the affect on future BARCT installation as a function of the increase or reduction of the price of available RTCs.  In any event, evaluation of the effectiveness of enforcement provisions is not part of the environmental analysis of the proposed project.

1-7
SCAQMD staff is aware that CBE is fundamentally opposed to the use of mobile source credits and sensitive to the issues raised by the environmental community regarding trading issues.  However, as documented in the Draft EA, the ability of stationary sources to use RTCs for regulatory compliance is already set forth in the provisions of Regulation XX.  Since the proposed NOx credit generating rules do not alter a stationary source’s ability to use credits as a means of compliance with RECLAIM, the proposed project would not alter the existing setting relative to this issue and, thus, would not be considered an impact under CEQA.  The use of MSERCs in the RECLAIM credit market is an inherent part of the program.  Nevertheless, as part of the effort to increase information availability and accuracy of trade data available to the public through the SCAQMD, the proposed amendments include provisions requiring the registrations for trades included additional information.  The proposed requirements would include disclosure of the actual RTC seller after the transaction, enforceable certification of the trading transaction date, and timely filing of trade registrations.

Moreover, as documented in Chapter 4 of the Environmental Assessment, there are no significant adverse localized air quality impacts expected from the proposed project.  As further documented in the Draft EA, regional air quality benefits would accrue from 1) the rule provision that automatically retires nine percent of MSERCs generated for the benefit of the environment, 2) the non-credited reduction of diesel emissions components other than NOx, and 3) the accelerated and increased replacement of heavy-duty diesel vehicles with alternative clean fuel vehicles.

Benefits would accrue in those areas where participating heavy-duty vehicle diesel engine emissions are concentrated, e.g., in the vicinity of the Ports of Los Angeles and Long Beach, farms that use agricultural pumps, etc.  While NOx credits (at a 10 percent discount) would be used by RECLAIM facilities, there would be reductions of particulate and toxic air contaminant emissions that are not eligible for credits under the proposed NOx credit generating rules from replacement of heavy-duty diesel-fueled engines.  These benefits are notable since particulate matter in the exhaust of diesel–fueled engines is considered a toxic air contaminant (based on data linking diesel particulate emissions to increased risks of lung cancer and respiratory disease).

Over the past 12 to 14 months, the SCAQMD staff has worked closely with U.S. EPA and ARB to develop a NOx credit generating rule, Rule 1612.1, to ensure that it MSERCs are real, surplus, and enforceable as required by federal law.  The following highlights some key elements of Rule 1612.1 that will largely be included in the currently proposed NOx credit generating rules, to ensure that emission reductions are enforceable:

· Requires credit generators to submit an application prior to generating credits, which is an enforceable document, which will document the credit generation project.  

· Contingent on credit generation and issuance, requires credit generator to demonstrate proof of delivery of the new replacement vehicle or equipment and proof of transfer of ownership of the replaced vehicle or equipment.

· Requires a written certification or signed declaration that the replaced vehicle or equipment has not and will not be operated in the district.

· Requires maintenance of quarterly records of the activity level for the project.

· Establishes penalty requirements for the generator and user, to ensure no shortfall in emission reductions will occur.

1-8 State and federal law allows stationary sources to use mobile source credits.  The RECLAIM program, including Rule 2008 was approved by CARB and U.S. EPA as complying with all state and federal laws including the Clean Air Act (CAA).  The SCAQMD’s authority in state law to achieve emission reductions across a spectrum of sources, “including mobile, area, and stationary, which are within the district’s jurisdiction” which the district is authorized to include in a market-based emissions trading program (Health and Safety Code §40440.1).  

The federal CAA does not prohibit the use of mobile source credits for offsetting under New Source Review.  The commentator misinterprets the language of §173(a)(1)(A), which does not specify that all offsets must be from stationary sources.  U.S. EPA has allowed MSERCs for stationary sources.  Moreover, §173(a)(1)(A) does not require that each individual trade or permit get offsets from another stationary source to demonstrate that a net reduction occurs, rather the evaluation is programmatic.  The SCAQMD has demonstrated that RECLAIM, with all of its provisions, meets reasonable further progress required by the CAA.

Further, U.S. EPA has recently released its final guidance on Economic Incentive Programs (EIP).  This guidance was developed pursuant to the CAA and recognizes the use of the CAA compliant programs such as RECLAIM in meeting attainment goals.  The program may be used in both attainment and nonattainment areas and may include mobile, stationary, or area sources, and credits may also be used for New Source Review offsetting.

1-9
California Health and Safety Code §40440.1 requires the SCAQMD to include mobile source credits in the market-based incentive program, RECLAIM.  Health and Safety Code §39607.5 required the state to adopt a program to ensure that such credits are used in a manner that is consistent with state and federal requirements and RTCs meet these requirements.  The commentator asserts that the only problem with the use of MSERCs as a matter of state law is that the use does not comply with federal law.  Since the credits comply with federal law, see response to comment #1-8, and meet the requirements of state law, RTCs generated from mobile sources comply with the requirements of Health and Safety Code §40714.5.

The proposed RECLAIM AQIP is limited to new power plants and select non-power producing RECLAIM facilities and responds, in part to the Governor’s Executive Order #D-24-01 (see response to comment #1-1).  The concept is to provide an additional compliance option to sources with unique credit needs to reduce the overall demand for RTCs from the RECLAIM trading market.  Under proposed Rule 2020, the Executive Officer will create a reserve of emission reductions that can be used for the AQIP program.  The SCAQMD will strive to prefund control strategy proposals.  The objective is to initiate the process for requesting control strategy proposals to ensure that emission reductions can be put in the reserve and are available for RECLAIM AQIP participants.  The RECLAIM AQIP will satisfy the contemporaneous reduction and equivalency requirements because its use is predicated on pre-funded emission reductions.  Further, emission reductions must exist in AQIP before a source can use AQIP to comply with RECLAIM allocations.  Therefore, the proposal to pre-fund the RECLAIM AQIP with a “loan” actually helps assure contemporaneous reductions that will allow work to begin on programs to reduce emissions immediately so the reductions will be in place when needed.  

1-10
The commentator is referred to the response to comment #1-5.  Further, the cumulative impact analysis in Chapter 4 adequately addresses cumulative impacts, including potential environmental impacts from proposed Rule 1612.1 pursuant to CEQA Guidelines §15130.  

1-11
The SCAQMD disagrees with the commentator’s opinion that the proposed amendments directly affect construction of power plants in the district and should be addressed in the environmental assessment for the proposed project.  The proposed project does not require the construction of new power plants.  Further, the decision to build a power plant is typically an economic decision based upon a number of factors, not simply the cost of RTCs.  To the extent that the proposed project reduces the price and increases the availability of RTCs, this may influence the decision to build a power plant, but does not require it.  If a new power plant is constructed in the district and its projected emissions are greater than or equal to four tons per year, it would be regulated by RECLAIM and would specifically be subject to Rule 2005, which requires installation of best available control equipment, modeling to ensure that no localized impacts would occur, etc.  No amendments to Rule 2005 are being proposed as part of the proposed project at this time.  Any new power generating facility would not increase regional emissions since its emissions would be offset with RTCs, MSERCs, or ASCs, which represent real reductions.  Finally, any proposed new power plant would be required to undergo its own CEQA analysis.

1-12
An environmental justice analysis is not required by CEQA, either in the Public Resources Code or the CEQA Guidelines (California Code of Regulations).  The Draft Environmental Assessment does, however, include an analysis of potential localized air quality impacts resulting from the proposed project.  The commentator is referred to Chapter 4 of the Draft Environmental Assessment.  See also response to comment #1-7.  Moreover, it is expected that localized benefits will occur as a result of reducing diesel emissions pursuant to the mobile source credit rules.  Some of these rules target local areas such as the harbor area, which experiences high levels of diesel pollution.
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South Coast A Quality
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Dear Mr. Nader:

Comments on a Notioa of Praparation
For & Drafl Environmental Asssssment
Proposed Amendmonts (o Raguiation XX ~ RECLAIM
SCAQMD M. 010201JDN

The Los Angslss Dapartmant of Water and Power (LADWP) has raviewed the Notics of
Preparstion and iniial Study for the subject prajact. The intant of (he proposed
amendments to Regulation XX is 10 lawer end stabilize RTC prices by increasing Supply
and reducing demand. Tha praposed project jncludes the temporary removal of power
plants from RECLAIM. development of  REGLAIM mitigation fee program for ufitss,
and 2 corplianca plan for 1argo emitting SOUrcSs.

in ordr ta fully addrass the impacts of the proposed amondments on the enviroament,
LADWP believes the following tems need 1o be considered during the deveiopment of
the draf Environmantal Assessment:

Projset Definition

As duscribed In the propased amended rules, the projsct sloments may ot be.

‘adsquately definad for praper evaluation undar CEQA, For example, the removl of

Power plants from the RECLAIV prograr with the possibiily of reantering tha RECLAIM

: {iverse a1 a later date snd wa futurs viabiliy of e proposed RECLAIM pitigation fee

: program laads o an ambiguous praject deeciplion that cauid b difficult to assess
under CEQA. This may ead to an incomplels CEQA document and slso uncertsinty in

‘ the uiifly induslry F theso i quality programs o ot have te intended resuls a5 we.

have seen with dereguiation of the elaciric uliity industry and prica instatilty with RTCs.

Water and Power Conservation...a way of life
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i the RECLAIM program jtself. 1Lis not claar whether the environmantal documort will
assess a stable, firie project involving @ ciear physical change in the environment.
Trerefore, the drait Enviranmonta) Assessmant should assess ine various, passible
altematives to the propased projact (9., RECLAIM with of withou raeniry of poer
‘piants, and whether the mitigation feg program is succassful of notin ganerating
suficlent RTCs).

Potentia ant | mpset Areas = Eneray and Bublic Senvices:

The saope of the environmntal analysis for the proposed project should address the:
polentia) envirerments) impacts to energy supplies and public servicss from the.
expedited instaliafion of envissian cantrol equipment and the removal of uiities from the:

1. Expedited Instaltation of Emission Control Equipment

Under the proposed smonded ules, the expedited compliance schedule for the
installation of esmission corirol equipment will rssult in Substantialy altered pawer ullty
acifiss (Sections VI o} and XIV (o) of the fnital Study). The alleralion of power planis
an an acoeerated sehedulo could rasul in mutlpla units being unavailable during peak
eneray demards. Any decraase in gensration cepacily in tis already limited power
supply marke (i.0., units ofina during plant impravements) could lead o ralling
blackeuts and related impacts to sublic healh, safely, and welfare. This potential
impact necs o bo adcressed in the upcaming anvirnmental dacument (Sections VI (<]
‘and [d] of the Iniial Siucly).

Thers are a pumber of olher long-term cancarns thal wil affect power supplies in the
tegion. Reenlry of lilfies back into the RECLAIN p/0gram walid be contingenton tha
expeciterl implementation of the power plant IMAOVEMBAIS Which, 35 staled shove,
Coukd affsct the already Imitad enargy supplis. This results in uncertainty at a tma
wihen suficfent ptanning and reasonabla construction times aro needed o incraase
scvier supples in the siato. There has to ba Rexibily i (ha compliance schedule that
allows appropriate time for planning and implementatian of plan upgradss without
aftecting the delivery.of raizbity of ity services. More comments on this (ssue wil
63 scibrifted nder 3 separate cover daaling with specific concerns on he proposed
‘amended rules to Regulation XX

2. Removal of Utiies from the RECLAIM Universe

By temparariy ramoving power producers from RECLAIM and freczing RTC sllocatians
s of January 11, 2001, utfias vl b placed in a pasilion of continuing o provide
‘power 2z requirad by e stete and exeagd their annual RTG alocaton or r2ion enemy
supplios to femain below the allacation. Although AGMD's praposed miligation fee
pragram may provide adiional RTCS for ufiies, it i onlingent upon identiying and
implemanting sucosssful programs, If sufficient RTCS ars ot created, the power plants
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would be subject ta future year deduciions, which wauld create a domiina effect and
resirict the abilty to provide power infutute years, In LADWP's case, the inabilly to buy
RTCs and the uncertainty associated wilh the RECLAIM miligation fee program may
fimit our abifty to sell surplus generation to the stafe. The surplus generallan that
LADWP is providing to the stale is esssmially a public ssrvice that has been
insfrumental in prevening refng biackouts. If rling biackouts do aecur 25 @ result of
restriclions on the usage of RTCS, public servioss {Le.,fie and polica protection and
schals) would be edversely affected. Potantal impacts to public servioss from tho
proposed rules should be evaluated as part o the draft Envirormental Assessment
{Section XNV of the Iniiat Study).

LADWP appraciates the apparturily 1o comment on the Notica of Preparation and triial
Study. fyou have any questions, pleasa cartact ms & (213) 367-0403 or Mr. Val
Amezaquita of my staff 8 (213) 367-0428.

Sincarely,

MARK J. SEDLACEK
Wanager
‘Garporate Environmental Services

& Mr.valP. Amezauita




COMMENT LETTER 2

Los Angeles Department of Water and Power

March 5, 2001

2-1
Because of the current energy crisis and its effect on the price and availability of RTCs, the SCAQMD is moving expeditiously forward with proposed amendments to the RECLAIM program, proposed Rule 2020, and proposed credit generating rules in Regulations XVI and XXV.  Further, because of the procedural requirements imposed by CEQA, specifically the public review and comment periods for the NOP/IS and the Draft Environmental Assessment, it has been necessary to prepare and circulate the NOP/IS in the early stages of project development.  Since the release of the NOP/IS, the proposed project has been more fully defined, which allows a comprehensive analysis of potential adverse environmental impacts (refer to Chapter 4 of the Draft Environmental Assessment).

It should be noted that, while the proposed amendments to Rule 2007 remove power plants from the RECLAIM trading program, the proposed amendments to Rule 2015 state that power plants would only rejoin the RECLAIM trading program in 2004 if it is determined by the Governing Board in a public hearing that their reentry will not result in a negative impact on the remainder of the RECLAIM facilities or on California’s energy security needs.  Since it cannot be predicted at this time whether or not the Governing Board will return power plants to the RECLAIM trading market, the analysis assumes that they will be removed from the RECLAIM trading program indefinitely.  However, the analysis of project alternatives is broad enough to account for the range of possible options suggested by the commentator.

Chapter 5 of the Draft Environmental Assessment identifies and compares the relative merits of a range of reasonable project alternatives.  Project alternatives were developed by varying major components of the proposed project, including requirements related to power plants.  In addition to the No project Alternative, which would not require any changes to the existing RECLAIM program, Alternative A would isolate all power plants regardless of size from the RECLAIM trading market and Alternative B, which does not include isolating power plants from the RECLAIM trading market.  Alternative C has the same requirements relative to isolating power plants as the proposed project.

2-2
The intent of the Compliance Plan requirement in proposed amended Rule 2004 is to quickly retrofit existing utility boilers or repower facilities so they will be in a position to operate at maximum capacity to provide reliable energy to the California electricity grid, while still complying with applicable air quality control rules and regulations.  To help minimize the potential for multiple units being unavailable during peak energy demand periods, instead of requiring all utility units to meet the BARCT requirement no later than January 1, 2003, proposed amended Rule 2004 allows utilities an additional year or no later than, January 1, 2004, to meet the BARCT requirement for turbines used as peaking units.

The possibility that adverse effects will occur because multiple units will be unavailable at the same time is further minimized for the following reasons.  First, affected power generating facilities are currently in discussion with the ISO to develop schedules that will allow them to install control equipment or repower units without disrupting the supply of electricity during peak energy demand periods.  Further, there are a number of retrofitting or repowering projects currently in progress, which are expected to be online before the peak power demand period occurs in the summer of 2001.  As the commentator is aware, LADWP is currently installing five peaker turbines at its Harbor Generating station and one peaker turbine at its Valley Generating Station.  Further, LADWP is in the process of installing SCRs on three existing units at its Scattergood Generating Station.  As required by the Order of Abatement between LADWP and the SCAQMD, these projects must be online by June 1, 2001. Other power plant SCR retrofit projects currently in progress and expected to be online for the peak power demand season this summer include the following:  SCRs on four existing boilers at the AES Alamitos Generating Station; SCRs on two existing boilers at the AES Huntington Beach Generating Station, SCRs on two existing boilers at the AES Redondo Beach Generating Station; two SCRs on Reliant Energy’s Etiwanda Generating Station.  Finally, the proposed project does not preclude the power generating facilities from coordinating their retrofit schedules with ISO.

2-3 Implied in this comment are two incorrect assumptions.  First, the commentator assumes that utilities, including LADWP, will continue to emit at the uncontrolled or minimally controlled levels at which they are currently emitting.  If this assumption were correct, LADWP would have difficulty complying with future annual allocations, especially if current year exceedances are deducted from future allocations.  As noted in response to comment #2-2, LADWP is currently undertaking a number of retrofit and repowering projects that must be online by June 1, 2001.  Further, under the terms of the Order of Abatement, LADWP is in the early stages of repowering four units at its Valley Generating Station, which are required to be online no later than June 1, 2003.  The Order of Abatement also requires LADWP to adhere to the following repowering schedule:  repower Haynes units #3 and #4 by 12/1/04; repower Scattergood units #1 and #2 by 6/1/06; and repower Haynes units #1 and #2 by 12/1/08.  Based upon the requirements under the Order of Abatement, LADWP is expected to substantially reduce system-wide emissions, which will contribute to complying with future allocations, which will help minimize future NOx emission shortfalls.

The second incorrect assumption inherent in this comment is that electricity is expected to be in short supply indefinitely.  Currently, there are 10 new power plant projects that have been approved and, in some cases, are already under construction in California.  Four of these projects, representing 1,219 MW, are expected to be online before the end of 2001; five of these projects, representing 4,480 MW, are expected to be online before the end of 2002; and one of these projects, representing 750 MW, is expected to be online by June 2003.  Further, CEC is currently reviewing an additional 14 new electricity generating projects.

In addition to approval and construction of new electricity generating projects, the state of California is aggressively pursuing a number of other options to increase and ensure a reliable supply of electricity.  Recently adopted AB 970 establishes expedited review of peaker unit projects, reducing the review time from approximately one year to six months.  Governor Davis selected the state Department of Water Resources to buy electricity on behalf of the utilities, and nearly $3 billion of taxpayer money has been spent since mid-January, 2001 toward this effort.  The state is also currently in the process of finalizing contracts with power generators to secure a long-term supply of reliable energy.

It is acknowledged that there is uncertainty with regard to future allocations for power-producing facilities currently supplying electricity to ease the current energy crisis.  Because power generating facilities would be limited in their ability to participate in the RECLAIM trading market and there exists uncertainty in whether sufficient emission reductions would be obtained from the Mitigation Fee Program, there is a possibility that future year allocations could be substantially reduced.  However, the proposed project is being promulgated to reduce future NOx emission shortfalls.  As shown in Table 3-1 in Chapter 3, under the existing RECLAIM program it is expected that there will be substantial NOx emission reduction shortfalls through the year 2005 and possibly beyond.  However, through the emissions reductions anticipated from the projects funded by the mitigation fees, surplus credits generated from the pilot NOx credit generating rules, and the installation of additional control equipment, it is anticipated that the proposed project will substantially reduce potential future NOx emission shortfalls (Table 4-6).  To further offset this uncertainty, a power-producing facility can participate in the private market to generate MSERCs or ASCs to minimize, if not eliminate, its overage of allocations.

Consequently, with the current projects to retrofit or repower existing electricity generating facilities in the Basin, the anticipated increase in electricity generators and other proposals to secure reliable long-term energy supplies from the power generators, it is not expected that the proposed amendments to the RECLAIM program will exacerbate the current energy crisis, including the possibility of rolling blackouts.  In fact, the proposed project is anticipated to result in beneficial effects on public services such as police and fire departments, schools, etc., by generating real and surplus credits that will serve to reduce future NOx emission shortfalls.  Compared to the existing situation, the proposed project will reduce the possibility of rolling blackouts in the future, which will reduce potential adverse impacts to public services in the district.  As a result, the SCAQMD disagrees with the commentator’ opinion that the proposed project will adversely affect public services.
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COMMENT LETTER 3

LATHAM & WATKINS

March 5, 2001

3-1
Recent modifications to proposed amended Rule 2001 would allow electric generating facilities in the Salton Sea Air Basin with a completed permit application after January 1, 2001, the option to voluntarily enter the RECLAIM program.  This modification is included in the project description in the Draft Environmental Assessment and, therefore, is part of the analysis of potential adverse impacts in Chapter 4.
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AL RESOURCES DEFENSE CoRIEE
March 6,2001

M. Jonathan D Nadler

South Cosst AlF Quality Managemen Diswict
21865 E. Copley Drive

Dismond Bar, Ca 917654162

Rei Natice of Preparstion of Draft Environmenta] Assessment, Proposed Amendmens to
Reguiation X — RECLAIM

Dear bir, Nadler:

We aite on behalf of the Nasursl Resauoes Defense Council and the Coaliion fo Clean
Al o snbnat he Tollowing comaents on the Notiae of Preparation af a Drat Envizonmental
asscssmaeat for Proposad Amendments to RECLAIM. We appreciaie the time the staff has speat
Aevetaping the lniial Swdy forthe proposed amendrments. However, & we discuss below, we
betieve that this swdy fits o addrcss flly the posential enviranmental snpasts from the
proposed changss, and s more coraplee analysis should b fnchiuded inthe fnal Environcienial
Assessment.

\We songly oppose easing the high prive of cedits tmough an Al Quality lavestment
Progsam (AQIP) for souesin the RECLATM program 3o tmough s “iigation fnd” for
‘oo plaatsbifurcated from the RECLAIM proggau. We belicvs thar the resuls of llowing
Sompanios o violate ther cops bnder RECLAIM wil be furizz delays in insallaion of cost-
<Hemve controls by RECLAIM facilities to the dewie of he coviranment. Accordingly, tis
< soontal tha the Envirorameatal Assossaent folly analyzs (1) ihe ikely ipcaease s eatssions ox
tay in emissions reductions for compacies in RECLAIM opting o use the AQUP progras; (2)
ay poremtial dclay in nsallsion O BACT i RECLAIM fuciles, (35 alf oz esvicorsmeaial
{mpaces o this propossl. Simlly he Ennzonmental Assessment st amlyze thise sans
mpacts with eSpect 0 emissions 0 pOVE: planis paying mtigsion ees nder 0 propossl.
Fox exsenple, whils power plents i the region bave been allocated epproximately 6 0ns pe day
{58 o NOx erisioas under he RECLATM prograe, our ubdersiaadingis 1l pawer pants
100% capaeiry (and the cument Ieve of conol)could it as usch 85 200 pd 6 NOR Gach day-
This porential ispact s be analyzed in the Bnvironmenial Assessmert.

Simistly, we aze woubled by the gropased “fix” for the RECLAIM progran of llowing
companies to meét their RIC allocations by th puschase of moble ar isea souce credit, which
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would fther dslay insalltion of cosp-affective controlsar curvess RECLAIM Gailities.
‘Alhough the RECLAIM progeam allows conversion of mobile souzee credits 0 RTCS,
chrevimsiances have chsnged siaze sdoprion of e program in 1953. e s now leat that acifiies
il ety their nsallrion of cost-efective cantrol if ey G4 purchase Snexpepsive credis o
Zatisfy their abligations. I our view it s important tha credi prices pot be apificially lowered
by a g flow of mobile souese credits iato the RECLAM mazket 10 & evel which furhes
elays the insalarion of cost-offecive control. ITihis wese 1o bappen, we would % &
Zepeiion of the past cycle  lower casts Surther delaying conols, tesatng in ey price spikes
25 swedits becorae more seacce, These potcutal impaes sk be analyzed in the Envirommertal
Assessmer.

Thanik you for this oppoTIT.to comment on the Notee of Preparatian.

Sincerely,
o Com b fifine
Feucr’ Tim Cammichach
Gy oot

Napiral Resources Defense Conncil ‘Coalirion for Cleas Air





COMMENT LETTER 4

NATURAL RESOURCES DEFENSE COUNCIL/
COALTION FOR CLEAN AIR

March 6, 2001

4-1
With regard to easing the high price of credits, the proposed amendments to the RECLAIM program are in response to a number of factors.  The convergence of several factors resulted in a higher demand for NOx RECLAIM Trading Credits (RTC) for the 1999 compliance year.  These factors include reduction of annual allocations to the point where allocations and emissions are roughly equal, restructuring of the electric utility industry resulting in change of ownership of ten local power plants, creation of an open market for sale of electricity, and electricity shortages during summer 2000 resulting in the need to generate more electricity than anticipated.  The proposed project is, therefore, is an effort to stabilize the price and availability of RTCs, while requiring, at a minimum, BARCT on power generating equipment.

It should also be noted that efforts to reduce the price of RTCs are not expected to delay installation of cost-effective control equipment (tier 1 control equipment).  It is acknowledged, however, that the proposed project may delay installation of controls with a cost-effectiveness of more than $15,000 per ton.  The effects of the proposed pilot NOx credit generating rules are actually anticipated to be relatively minor because of the sunset provisions in the proposed rules and a relatively small number of RTCs per year would be generated.  Further, the enforcement provisions in Rule 2010 are still in effect.  The only modification in the enforcement provision is the provision that utilities exceeding an annual allocation can pay a mitigation fee and deduct the exceedance from that facility’s annual allocation two years into the future, instead of deducting from the next year’s annual allocation.  The effect of this change is discussed in the Environmental Assessment.

As required by CEQA, the Draft Environmental Assessment has comprehensively analyzed potential adverse environmental impacts from the proposed project, including regional and localized emissions, potential energy impacts, and potential hazard impacts from ammonia use associated with SCR equipment.  As identified in the Initial Study, the proposed project has the potential to generate significant adverse impacts in the following areas: air quality, energy, and hazards.  The commentator did not identify any other environmental areas that could be adversely affected by the proposed project.  The commentator is referred to the Chapter 4 for the analysis of potential adverse environmental impacts.

This comment implies that the SCAQMD is simply allowing power producing facilities to exceed their annual RECLAIM allocations.  As already indicated, the power producers are operating at higher than historical levels to minimize electricity shortages in California’s deregulated energy market.  The Governor has taken a number of steps to ensure that power producers are not hindered in their ability to provide power to the state grid.  If insufficient power is generated, there are potential public safety issues that could occur in the event that rolling blackouts are implemented by the Cal-ISO.  Further, emergency backup internal combustion engines burning diesel would be used to a greater extent than would otherwise occur, resulting in greater emissions into the air.

Governor Gray Davis’ Executive Order D-24-01 requires local air pollution control and air quality management districts to modify emissions limits that limit the hours of operation in air quality permits as necessary to ensure that power generation facilities are not restricted in their ability to operate.  The proposed amendments are being implemented in part to address the Governor’s Executive Order and to minimize the potential air quality effects of increased power production in the district.  As the analysis in Chapter 4 shows, NOx emission reduction shortfalls (NOx emission increases) would be much greater and last longer under the current RECLAIM program than under the proposed project, assuming that the power generating facilities continue to operated whether or not they violate RECLAIM allocation, as is allowed pursuant to the Governor’s Executive Order.  Finally,  approximately nine power generating facilities in the district are due to install control equipment by the peak demand in the summer of 2001, so it is not likely that the will generate current levels of emissions after installation of this equipment.  

4-2
RECLAIM, adopted in 1993, already allows the use of mobile source credits (see Rule 2008) and the proposed credit generating rules do not change the RECLAIM program.  When the RECLAIM program was adopted in October 1993, Rule 2008 – Mobile Source Credits, allowed mobile source emission reductions generated by Rule 1610 and future 1600 series rules to be used as RTCs.  The objective as stated in the RECLAIM October 1993 Staff Report is to “provide the opportunity for RECLAIM facilities to pursue the most cost-effective approach to reduce facility emissions – through stationary source emission controls or possibly by reducing mobile source emissions through old-vehicle scrapping.”  Although Rule 1610 was the only mobile source credit generation rule at the time of adoption of Regulation XX, future mobile source credit generation rules were anticipated.  As stated in the October 1993 RECLAIM Staff Report, “the District is currently developing other Regulation XVI rules that will be applicable to RECLAIM facilities through Rule 2008.”  In addition, these future Regulation XVI rules, “would allow facility credits for emission reductions from these on-site/off-road equipment.”  In any event, the effects of the NOx credit generating rules on the supply of RTCs has been analyzed and can be found in Chapter 4.

The proposed project requires power generating facilities to install BARCT on all equipment, which ultimately could produce greater NOx emission reductions than under the current RECLAIM program.  The reason for this is that, when RECLAIM was originally adopted, it was considered possible that a facility could install controls that are less effective than BARCT and still comply with their annual allocations.  Further, the requirement to submit a Compliance Plan for both power generating facilities and facilities with emissions greater than 50 tons per year provides greater certainty that affected facilities will meet their annual allocation requirements because the SCAQMD will be able to enforce the critical path in selecting compliance options for each facility.  Finally, although the proposed project may result in delayed installation of more costly types of controls, the proposed project also includes several mobile and area source credit generating rules.  These rules include similar requirements as proposed Rule 1612.1, which was developed in cooperation with U.S. EPA, CARB, RECLAIM stakeholders and the environmental community to ensure that emission credits are real, surplus, and enforceable.  Because of the unanticipated increased demand for electricity, some power generating facilities may exceed their allocations.  Because of the relatively low availability of NOx RTCs, a modest increase in available NOx credits is needed.  Use of these credits will contribute to reducing the NOx emission shortfall (increase in NOx emissions).  
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Mach 6, 2001

Jonethan Nadler

‘Al Qualty Specialist

21865 £.Copley Drive

Diamond Bar, CA 91765

Ret Environmental Assessment or the Broposed Changes 1o the Reclsim prograra

Dear Jonathen:

‘We.are wiing on bebalfof the Coalition for Cloan Air and the Natural Resoursts.
Defense Council o ol in the comments subraitted by Commurities for & Beter
‘Eviconment. We intend to submit additional comments tomorow.

Sincerely,

Tim Carmichacl
Brecutive Director
Conliion for Clesn Air

Gail Rudérman Feuer
Segior Attorney B
‘Natural Resources Defense Council .
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COALTION FOR CLEAN AIR/

NATURAL RESOURCES DEFENSE COUNCIL
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5-1
The commentators indicate in this comment that they support the comments provided by Communities for a Better Environment (comment letter #1).  Therefore, please refer to the responses to comment letter #1. 
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