APPENDIX C

COMMENTS AND RESPONSES TO COMMENTS ON DRAFT NEGATIVE DECLARATION

APPENDIX C

FINAL NEGATIVE DECLARATION

CONOCOPHILLIPS LOS ANGELES REFINERY

WILMINGTON PLANT

ULTRA LOW SULFUR DIESEL PROJECT
RESPONSE TO COMMENTS

INTRODUCTION

This Appendix, together with the Draft Negative Declaration constitutes the Final Negative Declaration for the ConocoPhillips Los Angeles Refinery Ultra Low Sulfur Diesel (ULSD) Project.  

The Negative Declaration was initially circulated for a 30-day public review and comment period on January 22, 2004. The comment period was extended an additional 10 days at the request of the public ending March 3, 2003. The Negative Declaration is also available at the South Coast Air Quality Management District (SCAQMD), 21865 Copley Drive, Diamond Bar, California 91765-4182 or by phone at (909) 396-2039.  The Negative Declaration can also be downloaded by accessing the SCAQMD’s CEQA web pages at http://www.aqmd.gov/ceqa/nonaqmd.html.

The Draft Negative Declaration included a detailed project description, the environmental setting for each environmental resource, and an analysis of the each environmental resource on the California Environmental Quality Act (CEQA) checklist including all potentially significant environmental impacts. Based on the Draft Negative Declaration, no significant adverse environmental impacts were identified associated with the proposed ULSD project.  

The SCAQMD received two comment letters on the Draft Negative Declaration during the public comment period. Responses to each comment letter are presented in this Appendix. In addition, one comment letter was received after the close of the public comment period and is also included in this Appendix.  The comments are bracketed and numbered.  The related responses are identified with the corresponding number and are included in the following pages. 

In order to adequately address the comments raised in the comment letters, new information is provided to merely clarify, amplify or make insignificant modifications to the Negative Declaration.  Pursuant to CEQA Guidelines §15073.5(c)(2), recirculation is not necessary since the information is provided in response to written comments on the project’s effects and does not result in new avoidable significant effects.  
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South Coast Air Quality Management District

Attn: Michael Krause

21865 Copley Drive

Diamond Bar, CA 91765-4182

Facsimile: (909) 396-3324

RE:  Comments in Opposition to Negative Declaration for the Conocophillips Los
Angeles Refinery Wilmington Plant Ultra Low Sulfur Diesel Project

Dear South Coast Air Quality Management District:

CBE opposes the Proposed Negative Declaration for the Conocophillips Los Angeles Refinery
Wilmington Plant Ultra Low Sulfur Diesel (ULSD) Project (“Project”). Approval of the
Negative Declaration would violate the requirements of the California Environmental Quality
Act (“CEQA”), California Public Resources Code section 21000, et seq. As discussed below,
CEQA requires the preparation of an environmental impact report (“EIR”) for the Project in
order to allow the public an opportunity to fully and meaningfully participate in the CEQA
process and to assure the public that the South Coast Air Quality Management District
(“SCAQMD”) is adequately protecting the environment and public health.

L CEQA Requires the Fullest Possible Protection of the Environment

CEQA must be interpreted to "afford the fullest possible protection to the environment within the
reasonable scope of the statutory language.” Friends of Mammoth v. Bd. of Supervisors, 8 Cal.3d
247,259 (1972). CEQA provides that the SCAQMD may issue a Negative Declaration only if
"[t]here is no substantial evidence before the agency that the project may have a significant effect on
the environment."” Public Res. Code section 21080(c)(1). An EIR is required whenever substantial
evidence in the record supports a "fair argument that significant impacts may occur.” Public Res.
Code §21080; Laurel Heights Improvement Assoc. v. Regents of the Univ. of Calif., 6 Cal.4th
1112, 1123 (1993). The "fair argument” standard creates a "low threshold" for requiring
preparation of an EIR, Citizens Action to Serve All Students v. Thornley, 222 Cal. App.3d 748
(1990). Because issuing a negative declaration has a terminal effect on the environmental review
process, an EIR is necessary to resolve "uncertainty created by conflicting assertions" and to
"substitute some degree of factual certainty for tentative opinion and speculation." No Oil, Inc. v.
City of Los Angeles, 13 Cal.3d 68, 75 (1975). Thus, CEQA mandates that SCAQMD must require
the preparation of an environmental impact report (“EIR”) to fully analyze the nature of those
impacts as well as measures to reduce or eliminate those impacts. Quail Botanical Gardens v. City
of Encinitas, 29 Cal. App.4th 1597 (1994). An agency’s decision not to require an EIR can be
upheld onlz when there is no credible evidence to the contrary. Sierra Club v. County of Sonoma, 6
Cal.App.4", 1307, 1318 (1992)
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[image: image4.png]II. An EIR is Required Because Substantial Evidence Supports a Fair Argument that the Project
Will Have a Significant Effect on the Environment

A. The Project Will Create Air Pollution That May Have a Significant Effect on the
Environment

The Notice of Intent to Adopt a Negative Declaration for the ConocoPhillips Los Angeles
Refinery ULSD Project fails to appreciate the significant impact Project created air pollution will
have on the air quality in the region. For example, the Project would result in increases in
emissions from heaters, boilers, and turbines that would need to be used more often and at higher
rates. The Project also would increase emissions from increased truck traffic. The amount of
sulfur in crude oil is directly related to odor problems and eye irritations. During sulfur removal
from crude, refinery processing generates hazardous sulfur compounds including hydrogen
sulfide (“H2S”). The Project’s objective to make lower-sulfur diesel fuel means that more sulfur
must be removed from the crude oil and more sulfur-containing compounds such as H2S will be
produced on-site. Greater sulfur production leads to a greater potential for significant impacts
including problems like odors, fugitive emission from Project components, and accidents that
could expose humans to higher concentrations of acutely hazardous sulfur-containing
compounds during releases. In Wilmington and Carson noxious odors and associated health
effects from Refinery emissions have been an ongoing problem. Even if the pollution produced
does not exceed SCAQMD’s threshold of significance, the pollution may nevertheless be
significant and require the preparation of an FIR.

B. Construction of the Project Will Cause Significélnt Environmental Impacts

Construction will cause significant amounts of diesel exhaust, dust, truck traffic, and noise
impacts that must be analyzed and mitigated in an EIR. In order to mitigate these construction
impacts, ConocoPhillips should use Ultra Low Sulfur Diesel (ULSD) in heavy construction
vehicles, base its construction schedule around a 4 day-10 hours per day construction week to
lessen traffic impact on the community, paint only with rollers, not spray unless enclosed,
reclaim water, and reduce diesel emissions from construction equipment through the use of
particulate traps and oxidation catalysts to the extent such equipment is available and the use of
such equipment will not delay the project schedule. Even if the pollution produced by
construction does not exceed SCAQMD’s threshold of significance, the pollution may
nevertheless be significant and require the preparation of an EIR.

C. SCAQMD Has Not Used the Correct Baseline and Therefore Ienores Significant
Air Pollution Impacts

The SCAQMD has used the maximum permitted level of emissions for the Refinery as
the “baseline,” without regard to whether the Refinery has actually released that level of
emissions. SCAQMD then erroneously claims that because the refinery has not requested an
increase in the maximum permitted level of emissions, the project will not result in any
significant increase in emissions. SCAQMD must use as its baseline the “physical
environmental conditions in the vicinity of the project, as they exist at the time the notice of
preparation is published . . . from both a local and regional perspective. This environmental

CBE’s Comments on ConocoPhillips Wilmington Plant ULSC Project Negative Declaration 2




[image: image5.png]setting will normally constitute the baseline physical conditions by which a lead agency
determines whether an impact is significant[.]" (CEQA Guidelines, §15125 .) . Courts in CEQA
cases have repeatedly rejected analysis based on such hypothetical environments. For example,
in Christward Ministry v Superior Court (1986) 184 Cal.App.3d 180, the Court held that the lead
agency should have evaluated the impact of a project on the actual existing physical
environment, not on the environment as it could have existed under the general plan. The court
reasoned that, “an environmental analysis based on a comparison between what was possible
under the existing general plan and what was permitted under the amendment was ‘illusory.””
Id. at 191. As another court held in rejecting Standard Qil’s argument that its project emissions
should be measured against projected rather than actual emissions: Standard Oil’s “argument has
a certain logical charm but people don’t breathe logic. To the millions of people who inhale the
air, it would appear to be a small consolation to be told that the quality of the air has been
permitted to become worse but it isn’t as bad as ‘it could have been.’” Standard Oil Co. v.
Feldstein (1980) 105 Cal.App.3d 590, 601.

1. SCAQMD is Illegally Piecemealing the Project in Violation of CEQA

CEQA mandates “that environmental considerations do not become submerged by chopping a
large project into many little ones — each with a minimal potential impact on the environment —
which cumulatively may have disastrous consequences.” Bozung, 13 Cal.3d 263, 283-4 (1975);
City of Santee v. County of San Diego, 214 Cal.App.3d 1438, 1452 (1989). Before undertaking a
project, the lead agency must assess the environmental impacts of all reasonably foreseeable
phases of a project. Laurel Heights Improvement Assoc. v. Regents of the Univ. of Calif., 47
Cal.3d 376, 396-97, 253 Cal Rptr. 426 (1988). A public agency may not segment a large project
into two or more smaller projects in order to mask serious environmental consequences. Id.
CEQA prohibits such a “piecemeal” approach. Kings County Farm Bureau v. City of Hanford,
221 Cal.App.3d 692, 720, 270 Cal.Rptr. 650 (1990).

Both the ConocoPhillips Carson and Wilmington Plants are part of the same refinery, the
ConocoPhillips Refinery. A new SCR project is currently under CEQA review for the Carson
site. The two Los Angeles Refinery sites would undergo modifications at the same time and the
work done concurrently at each should be analyzed in one CEQA process and one EIR should be
prepared rather than two Neg Decs. The interconnectedness of the two parts of the refinery is
underscored by the Notice of Intent to Adopt a Negative Declaration for the Wilmington ULSD
project which admits that both plants are part of the same project stating, “The proposed project
includes physical modifications primarily to process facilities at the Wilmington Plant and only
minor control system improvements at the Carson Plant.” For the SCAQMD to separate the Los
Angeles Refinery’s modifications into two distinct projects is illegal piecemealing which does
not serve to adequately determine the full impacts of the proposed project but instead makes it
easier to skirt the preparation of an EIR which would allow the public an opportunity to fully and
meaningfully participate in the CEQA process.

IV. The Proposed Negative Declaration Fails to Consider the Cumulative Impact of the Proiect
on the Communities in L.os Angeles which are Already Overburdened with Environmental
Hazards

CBE’s Comments on ConocoPhillips Wilmington Plant ULSC Project Negative Declaration 3




[image: image6.png]The project will have significant cumulative impacts that must be studied and mitigated in an
EIR. The proposed project is located in the city of Wilmington, a community that already bears
a disproportionate share of environmental hazards from the existing ConocoPhillips Refinery and
other industrial activities. The residents living nearest to the refinery are primarily low-income
people and people of color. According to the Air Resources Board, Wilmington has many
schools and school-age children, multiple oil refineries, and is near ports with intense ship

transport activity.! The unacceptably high cancer risk for the residents of Wilmington is
currently 1,537 per million.

As a consequence of the ConocoPhillips Refinery operation and proposed project, economically
disadvantaged people and people of color will be forced to bear the brunt of the health and
environmental impacts of a project that will produce fuel for a market that will only marginally
benefit them. This is a serious environmental justice issue that the SCAQMD has failed to
address in the Notice of Intent to Adopt a Negative Declaration.

V. An EIR was Prepared for the ConcoPhillips (Rodeo) Refinery Low Sulfur Diesel Project in
'Northern California

In May 2003, lead agency Contra Costa County issued a draft Environmental Impact Report for the
ConocoPhillips (Rodeo) Refinery Ultra Low Sulfur Diesel (ULSD) Project in Northern California.
Because the impacts of the ConocoPhillips ULSD Project in Northern California were significant an
EIR was prepared. The significant impacts of the Northern California ULSD project are equivalent
to those of the ConcoPhillips Los Angeles Refinery ULSD Project. These impacts include increased
air emissions and pollution from project construction. Further, like Rodeo’s, Wilmington and
Carson’s residents are primarily low-income and people of color. These communities bear a
disproportionate share of environmental hazards from the existing ConocoPhillips Refineries which
have a significant and detrimental impact on public health and the environment. As the
ConocoPhillips Northern California ULSD Project required an EIR so does the ConocoPhillips
LosAngeles Refinery ULSD Project. '

VI. The CEQA Documents Must be Translated into Spanish

In the community near the refinery, substantial portions of the affected population

are Spanish-speaking and have been excluded from the public review and comment process,

in violation of the underlying spirit of CEQA. ‘Many of the people most affected by this project
will be unable to participate meaningfully in the CEQA process if the documents are not
translated into Spanish. CBE therefore requests that the Negative Declaration and all CEQA
documents be translated into Spanish and that public proceedings be conducted with
simultaneous Spanish and English translation.

VII. Request for a Public Hearing to be Held in Wilmington

In order to provide for greater public participation, especially in these affected low income
communities and communities of color, CBE requests that the SCAQMD hold a public hearing
in the early evening in Wilmington before issuing any permits.

! “Children’s Environmental Health Air Quality Study: Wilmington,” Air Resources Board (April 2003).
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[image: image7.png]VIII. Request for a Good Neighbor Agreement

Due to the cumulative negative health and environmental impacts imposed by the :
ConocoPhillips Refinery on the Carson and Wilmington communities, the Refinery should make
an effort to positively impact these communities by entering into a Good Neighbor Agreement.
CBE has negotiated Good Neighbor Agreements with many refineries, including ConocoPhillips
refinery in the San Francisco Bay Area.

IX. Request for Notification of Future Actions

CBE requests placement on any list of interested parties and notification of all future public
meetings, CEQA documents, and any other notices related to the project. Please send all notices to
Communities for a Better Environment, Att; Scott Kuhn, 5610 Pacific Boulevard, Suite 203,
Huntington Park, CA 90255, fax: 323.588.7079.

Conclusion: CEQA Requires an EIR for the Project

For all of the above reasons, CBE respectfully requests that the-SCAQMD defer action on the
Project until it prepares an EIR that fully complies with CEQA, analyzing all of the project's
environmental and public health and safety impacts, and proposing methods to reduce or eliminate
those impacts. Should you have any questions regarding this matter, please do not hesitate to
contact CBE Legal Director Scott Kuhn at 323.826.9771 ext 108.

Sincerely,
Scott Kuhn, Legal Director

Colleen Flynn, Legal Itern

CBE’s Comments on ConocoPhillips Wilmington Plant ULSC Project Negative Declaration 5
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March 2, 2004

VIA OVERNIGHT MAIL

Mr. Michael Krause, Air Quality Specialist
South Coast Air Quality Management District
21865 Copley Drive

Diamond Bar, CA 91765-4182
mkrause@aqmd.gov

FAX: (909) 396-3324

Re: Comments on Negative Declaration for: ConocoPhillips Los
Angeles Refinery Ultra Low Sulfur Diesel Project

Dear Mr. Krause:

We are writing on behalf of the Southern California Pipe Trades District
Council 16, and Steamfitters & Pipefitters Local 250 (“Commenters”) to comment on
the Negative Declaration that has been prepared for the ConocoPhillips Los Angeles
Refinery Ultra Low Sulfur Diesel Project (“Project” or “ULSD Project”). The Project
will allow ConocoPhillips (“CP”) to install two new reactors, a new cooling tower, a
caustic scrubber and new hydrogen distribution piping at the CP Wilmington Plant.
This will allow CP to produce ultra low sulfur diesel with lower sulfur limits that
comply with federal and state proposed standards. However, there is a fair
argument that the Project may have adverse environmental impacts and an
environmental impact report (“EIR”) is therefore required.

The members of the Commenters construct and maintain commercial,
residential and industrial projects, in Los Angeles County and often in and around
the CP Carson and Wilmington Refineries (“CP Refineries”) themselves. The
Commenter’s members live in and use areas that that suffer the impacts of the CP
Refineries and other environmentally detrimental projects. Union members
breathe the same polluted air that others breathe and suffer the same adverse
health and safety impacts. Because they are often in close proximity to the CP
Refineries and other polluting sources, their exposure is often at significantly
higher levels than that of the general population.
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Union members are also concerned with environmentally sound decision-
making in Los Angeles County. Poorly planned and environmentally detrimental
projects may jeopardize future jobs by making it more difficult and more expensive
for business and industry to expand in the region, and by making it less desirable
for businesses to locate and people to live here. Continued degradation can cause
construction moratoriums and other restrictions on growth in the region that, in
turn, reduce future employment opportunities. Finally, union members are
concerned about projects that carry serious environmental risks without providing
countervailing employment and economic benefits to local workers and
communities. Therefore, the Unions and their members have a strong interest in
enforcing environmental laws such as CEQA.

These comments are supported by the expert analysis of refinery engineer Dr.

Phyllis Fox, Ph.D., P.E., and water quality expert Matthew Hagemann. Their
comments and respective curriculum vitae are attached hereto as exhibits A and B,
and are incorporated herein by reference.

I. LEGAL STANDARD.

“The ‘foremost principle’ in interpreting CEQA is that the Legislature
intended the act to be read so as to afford the fullest possible protection to the
environment within the reasonable scope of the statutory language.” (Communities
for a Better Environment v. Calif. Resources Agency (2002) 103 Cal. App. 4th 98,
109.)

CEQA requires that an agency analyze the potential environmental impacts
of its proposed actions in an environmental impact report (‘EIR”) except in certain
limited circumstances. (See, e.g., Pub. Res. Code § 21100.) .) The EIR is the very
heart of CEQA. (Dunn-Edwards v. BAAQMD (1992) 9 Cal.App.4th 644, 652.) A
negative declaration may be prepared instead of an EIR when, after preparing an
initial study, a lead agency determines that a project “would not have a significant
effect on the environment.” (Id., § 21080(c).) However, such a determination may
be made only if “[t]here is no substantial evidence in light of the whole record before
the lead agency” that such an impact may occur. (Id., § 21080(c)(1))

A negative declaration is improper, and an EIR is required, whenever
substantial evidence in the record supports a “fair argument” that significant
impacts may occur. Even if other substantial evidence supports the opposite
conclusion, the agency nevertheless must prepare an EIR. (Stanislaus Audubon v.
1550b-007
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County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical Gardens
v. City of Encinitas (1994) 29 Cal.App.4th 1597.) The “fair argument” standard
creates a “low threshold” favoring environmental review through an EIR rather
than through issuance of negative declarations or notices of exemption from CEQA.
(Citizens Action to Serve All Students v. Thornley (1990) 222 Cal.App.3d 748, 754.)
As a matter of law, “substantial evidence includes ... expert opinion.” (Pub. Res.
Code § 21080(e)(1); CEQA Guidelines § 15064()(5).)

As discussed below, the proposed initial study and negative declaration
(“ISND” or “Negative Declaration”) is legally and factually untenable. The courts
have required EIR’s even for residential developments of 21 homes, see, Aruviv
Enterprises v. South Valley Area Pln. Comm., 101 Cal. App. 4th 1333 (2002), and for
40-home residential developments whose only impact was blocking the view from a
park. Quail Botanical Gardens v. City of Encinitas (1994) 29 Cal.App.4th 1597. In
light of these cases, it is clear that an EIR is required for a major industrial Project
involving major construction and the use of hazardous and highly toxic chemicals.

1I. The SCAQMD Has Established an Improper Baseline for the
Project.

Establishing a proper “baseline” or “environmental setting” for a Project is
one of the most important steps in the CEQA process. As the court recently stated
in Save our Peninsula v. Monterey County (2001) (“Save Our Peninsula”’) 87 Cal.
App. 4th 99, 119-120, “Without a determination and description of the existing
physical conditions on the property at the start of the environmental review process,
the EIR cannot provide a meaningful assessment of the environmental impacts of
the proposed project. (Pub. Resources Code, §§ 21100 (a), 21060.5; Environmental
Planning & Information Council v. County of El Dorado, supra, 131 Cal. App. 3d at
p. 354.) “Before the impacts of a project can be assessed and mitigation measures
considered, an EIR must describe the existing environment. It is only against this
baseline that any significant environmental effects can be determined.” (Save Our
Peninsula, at 120, citing, County of Amador v. El Dorado County Water Agency
(1999) (“Amador”) 76 Cal. App. 4th 931, 952 Guidelines, §§ 15125, subd. (a),
15126.2, subd. (a).) Obviously, if the lead agency sets the baseline too high, then it
will create the illusion that a proposed project does not impact the environment
when in fact, the project may add significantly to existing pollution levels. This
precise defect permeates the proposed Negative Declaration for this ULSD Project.

1550b-007
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The SCAQMD has used the maximum permitted level of emissions for the
Refinery as the “baseline.” In other words, the SCAQMD has used as the baseline
the highest level of emissions that CP could have emitted based on existing permits,
without regard to whether CP has ever released that level of emissions at any time
in the past. The Air District contends that since CP has not requested an increase
in the maximum permitted level of emissions, the Project will not result in any
significant increase in emissions.

However, CEQA law is clear that the emission “baseline” must be set based
on actual historic emission levels, not on a hypothetical level that may have been
permitted, but was never achieved. Any other rule would allow a lead agency to set
artificially high permitted emission levels for small projects, and then never conduct
CEQA review again for later projects, since they would be below the level of
emissions theoretically allowable, but not actually achievable or achieved, under
existing permits. This is precisely what the SCAQMD has done in this case.

As detailed by refinery engineer, Dr. Phyllis Fox, Ph.D., P.E., the Project will
result in very significant emission increases above actual historical levels of
emissions from the Refinery. The Project’s site-specific and cumulative emission
levels will be far above applicable CEQA significance thresholds, when compared to
the proper baseline, based on actual historic emissions.

A. Statute, Guidelines and Caselaw Regarding Baseline
Emissions.

CEQA is clear that a CEQA baseline must be set based on actual emission
levels prior to the proposed Project, not on hypothetical emission levels that were
never achieved. The baseline must be representative of actual pre-project emissions
at the facility.

The Resources Agency amended section 15125, subdivision (a) of the
Guidelines in 1998 to define “environmental setting” as “the physical environmental
conditions in the vicinity of the project, as they exist at the time . . . environmental
analysis is commenced, from both a local and regional perspective. This
environmental setting will normally constitute the baseline physical conditions by
which a lead agency determines whether an impact is significant. . . .” Guidelines, §
15125(a) (emphasis added). Prior to 1998, the Guidelines allowed somewhat more
flexibility in setting baselines. Former section 15125, subdivision (a) provided: “An
EIR must include a description of the environment in the vicinity of the project, as
1550b-007
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it exists before the commencement of the project, from both a local and regional
perspective.” (Save Our Peninsula Committee v. Monterey County Bd. of
Supervisors (2001) 87 Cal. App. 4th 99, 124-125.) By fixing the time at which the
baseline is calculated the Resources Agency sought to prevent baseline
manipulation of the type occurring in the ISND for the CP ULSD Project.

In Save Our Peninsula, the lead agency made the same type of error that the
SCAQMD has committed in the ISND. Monterey County was the lead agency
reviewing a proposed residential development. The County admitted to severe
water shortage problems, and also admitted that the development’s water usage
would be a significant impact. The County used as the “baseline” for water usage.
the maximum amount of water that the developer could hypothetically have used
prior to construction of the proposed project based on prior permits allowing the
land to be used for grazing. However, there was no evidence that the developer had
ever in fact used that high amount of water. The County concluded that since the
proposed residential development would not use much more water than the
maximum amount of water that could have been used on the land for grazing, the
impact was small enough to be mitigated through various measures.

The Court of Appeal roundly rejected this approach. The court stated, “[a]n
EIR must focus on impacts to the existing environment, not hypothetical
situations.” (87 Cal. App. 4th 99, 122, citing Amador 76 Cal. App. 4th 931, 955.) “A
baseline figure must represent an environmental condition existing on the property
prior to the project.” Save Our Peninsula at 123. The court disapproved of the
County’s approach which used hypothetical water usage levels that may never have
been achieved in practice to establish the baseline.

The court continued, “estimating water used for irrigation where there was
no substantial evidence to show that the property was in fact irrigated does not
accurately reflect existing conditions. Appellant’s argument that it was entitled to
use this amount of water for irrigation is not the same as actual use. As various
courts, including this one, have held, the impacts of the project must be measured
against the ‘real conditions on the ground.” (Id. at 121, citing, City of Carmel-by-the
Sea v. Board of Supervisors (1986) 183 Cal. App. 3d 229, 246; Environmental
Planning & Information Council v. County of El Dorado, supra,131 Cal. App. 3d at
p- 354; County of Amador v. El Dorado County Water Agency, supra, 76 Cal. App.
4th at p. 952; Galante Vineyards v. Monterey Peninsula Water Management Dist.,
supra, 60 Cal. App. 4th at p. 1122.)
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Similarly, in Amador v. El Dorado, a lead agency set the “baseline” for water
usage from three lakes as the amount of water that could have been used by a prior
user. The court held that it was the lead agency’s duty to calculate and disclose to
the public the “baseline” calculated on actual water usage by the prior owner. The
court held, “An EIR must focus on impacts to the existing environment, not
hypothetical situations.” (76 Cal. App. 4th at 955, citing, City of Carmel-by-the-Sea
v. Board of Supervisors (1986) 183 Cal. App. 3d 229, 246-247; Environmental
Planning & Information Council v. County of El Dorado (1982) 131 Cal. App. 3d
3560, 352-355.) :

Numerous other recent cases have followed the same approach, requiring
lead agencies to set the CEQA baseline using actual historic emission levels that
are representative of actual, rather than hypothetical, emissions levels. (Fat v.
Sacramento (2002) 97 Cal. App. 4th 1270 (CEQA document for airport must set
baseline based on actual airport usage prior to expansion); Riverwatch v. San Diego
(1999) 76 Cal. App. 4th 1428, 1451 (CEQA document for quarry must set baseline
based on actual quarry usage prior to expansion); City of Carmel-by-the-Sea v.
Board of Supervisors, supra, 183 Cal. App. 3d 229, 246 (Must measure impacts of
project against existing environment, not against maximum build-out allowed by
general plan. “In assessing the impact of [a] rezoning, it is only logical that the local
agency examine the potential impact on the existing physical environment.”); Bloom
v. McGurk (1994) 26 Cal. App. 4th 1307 (baseline for categorical exemption is actual
emission level from incinerator at time CEQA review was commenced).)

Perhaps most importantly, the Supreme Court has held that the actual
environment existing at the time of CEQA review is the required baseline, not a
hypothetical level that might theoretically have been permitted. The Supreme
Court held in Napa Valley Wine Train, Inc. v. Public Utilities Com. (1990) 50 Cal.3d
370, 378, fn 12, that the proposed operation of a tourist train was exempt from
CEQA under a statutory exemption for passenger service on railroad rights of way
“already in use.” Although the court was divided on this ultimate question, all of
the justices agreed “the time at which the exemption logically operates is the time at
which the responsible agency must determine whether or not to require the affected
person to file an environmental impact report.” (See also, id., at pp. 391-392 (dis.
opn. of Kaufman, J.) (emph. added).)

The SCAQMD contends that its baseline interpretation is required by the
case, Fairview Neighbors v. Ventura (1999) 70 Cal. App. 4th 238. Although there is
broad dicta in Fairview Neighbors, its holding is consistent with the above cases
1550b-007
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that require the baseline emissions to be set on actual rather than hypothetical
emission levels. The Fairview Neighbors case involved a quarry that had wildly
fluctuating truck traffic related to the fluctuating demand for its products. The
court allowed the lead agency to set the baseline using the maximum permitted
truck traffic of 810 trips per day, even though immediately prior to the proposed
project, truck traffic was much lower. However, in allowing the use of the
permitted level of 810 truck trips, the court emphasized that actual truck
traffic in the past had been 837 truck trips per day. (Id. at 243.) Thus, by
requiring use of the 810 truck trip baseline level the court was adopting a
conservative, not a liberal approach. Most importantly, the baseline level was
premised on actual emission levels that had been achieved in practice, not
hypothetical permitted emission levels that were never achieved on the ground.
Thus, Fairview Neighbors is consistent with the more recent cases discussed above.

Moreover, the Fairview Neighbors case has since been limited to its facts. In
Save Our Peninsula, the court held that Fairview Neighbors applies only to traffic
emissions due to the inherently fluctuating nature of traffic. (Save Our Peninsula,
87 Cal. App. 4th at 126.) The court noted that by basing traffic emissions on the
levels existing on a single day, such as the date of the Notice of Preparation, the
baseline may not be representative of actual pre-project emissions since the day
selected may have unusually high or low traffic flow. The court held that the
baseline date must be set at a time period that is representative of actual pre-
project emissions. The critical point is that the baseline must represent actual, not
hypothetical emission levels. (See also, Committee for a Progressive Gilroy v. State
Water Resources Control Bd. (1987) 192 Cal. App. 3d 847 (baseline set at highest
level of actual sewage flow, not at highest permitted level of sewage flow, since the
permitted level was never achieved in practice).) Finally, to the extent that
Fairview Neighbors contains any inconsistent dicta, that dicta is both inconsistent
with all prior caselaw, and it has been rejected by numerous more recent cases,
including Save Our Peninsula, Amador v. El Dorado, Fat v. Sacramento, Riverwatch
v. San Diego.

B. SCAQMD Has Set an Erroneous Baseline by Using the
Maximum Permitted Emission Levels Rather Than The
Representative Actual Historical Emission Level.

It is therefore clear that the SCAQMD has set an erroneous baseline by using
CP’s maximum permitted emission level rather than the representative actual
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h.istor.ic ex}aission level. The Negative Declaration is therefore patently inadequate
since it fails even to disclose the actual historic emission levels for the Refinery.

In fact, despite our repeated requests under CEQA and the Public Records
Act, the SCAQMD has steadfastly refused to produce prior to the comment deadline
the documents necessary to calculate the actual historic emission levels for the
Refinery. We have requested continuous emissions monitoring data, emission fee
reports, and other data that would allow a calculation of the Refinery’s actual
historic emission levels. (Public Records Act requests, (Exhibit D).) The SCAQMD
has failed to produce this information prior to the comment period deadline, and
has refused also to extend the comment period until after the information is
produced. (SCAQMD response to Public Records Act request, (Exhibit E).) The
SCAQMD’s refusal to produce the required baseline documents has made it
impossible for the public to calculate the actual baseline that applies to the Project.

The courts have held that it is the lead agency’s duty to calculate the baseline
using actual pre-project emissions, and to provide this information and the
supporting documents for public review. The court held in Save Our Peninsula, “We
believe CEQA requires that the preparers of the EIR conduct the investigation and
obtain documentation to support a determination of preexisting conditions.” (87 Cal.
App. 4th 99, 121, citing, San Joaquin Raptor/Wildlife Rescue Center v. County of
Stanislaus, supra, 27 Cal. App. 4th 713, 727-729.) The court held that “the EIR was
inadequate in its baseline discussion in several respects: by failing to investigate
and present evidence to support the assumption that the preproject use of water on
the property was for irrigation.” (87 Cal.App. 4th at 128.)

Similarly, the Amador court held that the EIR at issue was inadequate
because it did not present the data used to calculate the baseline water usage prior
to the project. The court concluded that “[a]n adequate EIR requires more than raw
data; it requires also an analysis that will provide decision makers with sufficient
information to make intelligent decisions.” (Amador, 76 Cal. App. 4th 931, 955; see
also Guidelines § 15151.) The Amador court continued:

Defendants insist that there is sufficient documentation in the EIR to discern

all necessary information, and plaintiffs insist just as adamantly that there is

not. It may well be that by cobbling together information included in and

appended to the EIR, a reader might be able to calculate historic water

releases and gain a better understanding of how PG&E had operated the

lakes in the past and how defendants intended to operate them in the future.
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But such an effort should not be necessary. An adequate EIR requires more
than raw data; it requires also an analysis that will provide decision makers
with sufficient information to make intelligent decisions. (See, e.g.,
Guidelines, § 15151.)

(Id. at 956.)

Therefore, the SCAQMD’s refusal to provide emissions calculations or data
required to calculate actual historic emissions at the Refinery renders the Negative
Declaration legally and factually inadequate as a public information document. The
SCAQMD must prepare an EIR that establishes the CEQA baseline using actual
historic emission levels from the Refinery that are representative of actual pre-
Project emissions. The Negative Declaration is inadequate since the baseline is set
improperly using maximum permitted emission levels that may never have been
achieved in practice.

III. The Project Will Have Significant Adverse Environmental
Impacts.

As discussed above, CEQA requires the lead agency to prepare an
environmental impact report (‘EIR”) when there is a fair argument that a project
may have adverse environmental impacts. (Quail Botanical Gardens v. City of
Encinitas (1994) 29 Cal. App.4th 1597.) Expert testimony is sufficient to create a
“fair argument,” even if other evidence contradicts the expert’s conclusions. Id. In
this case, our experts have conducted detailed analysis and file review and have
concluded that the Project will have very significant impacts. An EIR must
therefore be prepared.

A, The Project Will Have Significant Operational Air
Quality Impacts.

Dr. Fox concludes that the Project would result in increases in emissions
from fired sources -- heaters, boilers, and turbines -- that would not be explicitly
modified by the Project, but rather used more than in the existing Refinery. The
Project also would increase emissions from increased truck traffic during catalyst
change outs (IS/ND, p. 2-48) and to import chemicals to support the Project. These
vehicular emissions were also not included in the emission inventory.
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Dr. Fox concludes that “if all emission sources were included, the Project
would exceed SCAQMD significance thresholds, requiring that an EIR be prepared.”
(Dr. Fox Comments, para. I.) The law is clear that the CEQA document must
include an analysis of all Project-related emission increases, including increases
from related traffic and increased operation of new and existing equipment related
to the Project. (See, Fairview Neighbors, supra; Kings County Farm Bureau v. City
of Hanford, 221 Cal.App.3d 692 (1990); Christward Ministry v. Superior Court 184
Cal. App. 3d 180, 186-187, 1986.)

1. Increased Hydrotreating Will Result in Significant
Increased Emissions.

Dr. Fox concludes that increased hydrotreating resulting from the Project
will result in significant increases in emissions, well above SCAQMD CEQA
significance thresholds. (Dr. Fox Comments at para. I.A.1) She concludes that:

“the increase in utilities required to support the increase in hydrotreating include:
83.3 MMBtu/hr of fuel combusted in heaters and boilers; 34,287 kWh/day of
electricity (which would require the combustion of about 17.5 MMBtw/hr of fuel);
2,618 Mscf/day of hydrogen; 2,341 gal/min of cooling water; and 11 gal/min of boiler
feedwater. The provision of these utilities will release criteria pollutants. The
increase in NOx emissions from providing these utilities is summarized in Table 2:”
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Table 2
NOx Emissions From Increased Power Usage
Increase NOx NOx
Process (MMBtu/hr) | (Ib/MMBtu) | (Ib/ day)
Hydrotreating 43.6 0.0112 115
Hydrogen 25.5 0.012a 7.4
Production
Saturated Gas 14.2 0.2a 68.1
Processing
Cogeneration 17.5
onsite 0.02762 11.6
offsite 0.32b 134.3
Total 100.8 Onsite 98.6
Offsite 221.3

3 ENSR, Unocal Los Angeles Refinery, Wilmington and Carson Plants, Reformulated Gasoline
Project, DEIR, Air Quality Technical Attachment, Volume III: Project Emission Rates, August
1993, Tab 3, Table II.

bUS.EP A, Compilation of Air Pollutant Emission Factors, AP-42, Fifth Edition, Volume I: Stationary Point and Area Sources, Chapter 3,
Stationary Internal Combustion Sources, ]anuary 1995, Table 3-1-2a.

The increase in emissions from hydrotreating and related processes exceed
the SCAQMD’s significance threshold for NOx of 55 Ib/day for both on-site and off-
site electricity generation. In fact, off-site generation alone exceeds the significance
threshold. Thus, NOx emissions are a significant impact that was not disclosed in
the IS/ND and require that an EIR be prepared and circulated for public review.

Emissions from off-site generation is an indirect environmental effect of the
Project. This electricity could be generated elsewhere in the grid, producing
combustion emissions. CEQA requires the analysis of both direct and indirect
environmental impacts of a Project. (CEQA Guidelines section 15126.2(a);
15378(a)) For example, in Santiago County Water Dist. v. County of Orange (1981)
118 Cal. App. 3d 818, the court found that an EIR for a sand and gravel mine was
deficient because it failed to analyze the increased demands for water that would
result from the construction of the mine. (Id. at p. 831.) The SCACQMD’s CEQA

Guidelines also require that indirect emissions be included in the emission totals
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that are compared to the SCAQMD significance thresholds. (SCAQMD 4/93, p. 6-2.)
Thus, an EIR must be prepared to analyze the environmental impacts of such
generation.

2. Increased Electricity Generation Will Result in
Significant Increased Emissions.

Dr. Fox concludes that increased electricity generation involved in the Project
will result in significant increases in airborne emissions. (Dr. Fox Comments, para.
I.A.3.) The calculations in Table 2 indicate that 34,287 kWh/day of electricity would
be required to support the increase in hydrotreating. In addition, the IS/ND
indicates that the Project would increase electricity demand by 1125 kW, or an
additional 27,000 kWh/day, presumably to support a doubling of the capacity of the
recycle compressor and changes in the recycle gas scrubber plus a new caustic
scrubber. (IS/ND, pp. 1-5, 2-1.) Thus, it is assumed that this electricity demand is
in addition to that required for increased hydrotreating (which is not admitted or
described in the IS/ND).

Dr. Fox concludes that NOx emissions from increase electricity generation
caused by the Project would be as follows:

Uncontrolled natural-gas fired turbines:

NOx:

31.3 MMBtu/hr x 3.2x10-1 Ib NOx/MMBtu = 10.01b NOx/hr or
240.4 1b NOx/day

PM1o0:

31.3 MMBtwhr X 6.6x10-3 Ib PM10/MMBtu = 0.2 1b PM10/hr or
5.0 Ib PM10/day

ROG:
31.3 MMBtu/hr x 2.1x10-3 Ib ROG/MMBtu

0.11b ROG/hr or
1.6 Ib ROG/day
CO:

31.3 MMBtuw/hr x 8.2x10-2 1b ROG/MMBtu 2.6 1b CO/hr or

61.6 ton CO/yr

H
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Uncontrolled other fuel-fired turbines:

NOx:
31.3 MMBtu/hr x 8.8 X10-1 Ib NOx/MMBtu

27.5 1Ib NOx/hr or

661.1 1b NOx/day
PM10:

31.3 MMBtuwhr x 1.2x10-2 b PM10/MMBtu

0.4 1Ib PM10/hr or
9.0 Ib PM10/day

ROG:

31.3 MMBtuwhr X 4.1x1041b ROG/MMBtu = 0.0.11b ROG/hr or
0.3 1b ROG/day

CO:

31.3 MMBtu/hr X 4.4x10-1 Ibo ROG/MMBtu 13.8 1b CO/hr or

330.5 ton COl/yr

These calculations indicate that NOx emissions alone could be substantially
higher than the SCAQMD significance threshold of 55 lb/day, depending upon the
source of the electricity generation.

B. The Project Will Have Significant Construction
Impacts.

Dr. Fox concludes that the Project will have significant air quality impacts
related to construction emissions. She points out that the Negative Declaration
uses the wrong emission factors for trucks. Dr. Fox concludes that “if the correct off-
road truck emission factors were used, the construction equipment emissions alone
would be 199 Ib/ day, which exceeds the significance threshold of 100 1b/day for
NOx.1” (Dr. Fox Comment, para. I.A.3.c)

In addition to the truck emissions, the Project will involve significant PM10 and
NOx emissions from grading, trenching, wind erosion, truck filling and dumping,
cooling tower removal, soil remediation, and other activities discussed in Dr. Fox’s
Comment Letter. Dr. Fox concludes that the Negative Declaration has either failed to
include emissions from these activities entirely or significantly underestimated
construction emissions. Dr. Fox also notes that the construction emission inventory

1 Truck emissions from IS/ND, p. B-2 = 1.1 1b/day for 2 each dump trucks and flatbed trucks. The
emissions baced on SCAQMD Table A9-8-A = 4.17 lb/hr = 100.8 Ib/day. Thus, revised emissions from

the dump and flatbed trucks would be 2[(100.8 Ib/day) — 1.1 Ib/day] = 199.4 Ib/day.
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excludes a number of sources of emissions. She states, “Fugitive dust and equipment
exhaust emissions from demolishing a cooling tower and control building were not
included. New equipment, including the reactors, a new heater, a new scrubber, and a
new cooling tower, would be painted or otherwise coating. These coating release
VOCGs. Finally, the fugitive dust emissions do not include dusts from wind erosion of
soils and any material stockpiles, such as the temporary stockpiles created during
trenching.” (Id. atI.A.4.) Dr. Fox concludes that NOx emissions from Project
construction will exceed SCAQMD significance thresholds. (Dr. Fox Comment
IL.A.3.c) She also concludes that there is at least a fair argument that PM10 emissions
from Project construction may exceed SCAQMD thresholds. (Id. at IL.A)

Finally, there is no question that cumulative construction emissions from the CP
ULSD Project, together with the CP SCR Project and numerous other projects in the area
will far exceed applicable significance thresholds. (Fox Comment at II.B) AnEIR is
- therefore required to analyze these impacts and propose feasible mitigation measures.

C. The Project Will Have Significant Impacts Related to
Hazardous Materials. ’

Soil and groundwater contamination expert, Matthew Hagemann conducted
an extensive review of documents obtained from the Regional Water Quality
Control Board. These documents were not made available to the public as part of
the CEQA review process for the Project.

Mr. Hagemann concludes that the site on which the Project is to be built is
contaminated with high levels of benzene and total petroleum hydrocarbons
(“TPH”). In addition, nonaqueous phase liquid (“NAPL”) was found in the
groundwater below the site. Mr. Hagemann concludes that “The presence of NAPL
and petroleum-contaminated soils beneath Block 43 likely indicates a leak from one
of the above-ground storage tanks. Therefore, because the proposed modifications
are adjacent to the above-ground storage tanks, any grading, subsurface excavation,
or trenching could encounter NAPL or petroleum-contaminated soils. This could
cause a significant impact to worker safety.” This impact is exacerbated by the fact
“Typical construction personnel will not be able to recognize the severity of
contamination.”
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Mr. Hagemann concludes that “there is at least a ‘fair argument’ that the
ULSD project may have significant adverse environmental impacts related the
presence of NAPL and benzene at or near the site of the proposed construction. An
environmental impact report should be prepared to analyze these impacts and to
propose feasible means to reduce or eliminate any impacts, including possible soil
and/or groundwater remediation.”

The IS/ND admits that “[clonstruction activities could uncover contaminated
soils, given the heavily industrialized nature of the Wilmington Plant and the fact
that refining activities, petroleum storage, and distribution have been conducted at
the site for a number of years...Contaminated soils or water may require
redmediation...if detected above certain concentrations during construction
activities.” (IS/ND, p. 2-29.) However, in spite of this admission, the IS/ND made no
attempt to analyze the impacts of potentially contaminated soils on construction
workers and nearby sensitive receptors. The IS/ND states that contaminated soils
would be analyzed and remediated. However, it provides no a way to detect
contamination, either prior to construction and/or during the construction process
itself nor any assurance that it would actually be monitored and remediated, even if
found.

Dr. Fox concludes that the presence of toxic chemicals at the site “is a
potentially perilous situation for both construction workers and nearby neighbors,
who may be unwittingly exposed to contaminated soils and vapors through
ingestion, inhalation, and dermal absorption. Most contamination cannot be
identified through observation, thus allowing construction to take place in an
unsafe environment. Contaminants may cause cancer and temporary or permanent
damage to the eyes, ears, skin, internal organs, or nervous and circulation system.
Benzene, which has been found at high levels at the precise location where the
Project is to be built, has been identified by the State of California as a chemical
known to cause cancer and reproductive toxicity in humans.” (Dr. Fox Comments at
para. II1.)
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The courts have held that the existence of toxic contamination on a Project
site is a significant impact requiring CEQA review. McQueen v. Board of Directors
(1988) 202 Cal.App.3d 1136. When toxic contamination is identified on a project
site, the CEQA document must propose a feasible clean-up plan to safeguard public
health and the environment. Id. The toxic contamination on site that is likely to be

disturbed by Project construction is a significant impact requiring preparation of an
EIR.

IV.  The Project Will Have Significant Cumulative Impacts.

It is clear that the Project will have significant cumulative air quality
impacts when viewed together with the large number of other projects currently
under way or in the approval process in the immediate vicinity of the Project. The
Negative Declaration fails even to mention these other past, present and reasonably
foreseeable future projects, let alone analyze the impacts of the Project together
with the other projects. In fact, the Negative Declaration fails even to mention
ConocoPhillips’ own Selective Catalytic Reduction Project (‘SCR Project”) that is
being subjected by the SCAQMD to a parallel but separate Negative Declaration
simultaneously with the Negative Declaration for the SCR Project, or the
ConocoPhillips Phase 3 Fuel Project or the ConocoPhillips Ethanol Project. As such,
the Negative Declaration is patently inadequate.

CEQA section 21083 requires a finding that a project may have a significant
effect on the environment if “the possible effects of a project are individually limited
but cumulatively considerable. . . . ‘Cumulatively considerable’ means that the
incremental effects of an individual project are considerable when viewed in
connection with the effects of past projects, the effects of other current projects, and
the effects of probable future projects.” “Cumulative impacts” are defined as “two or
more individual effects which, when considered together, are considerable or which
compound or increase other environmental impacts.” CEQA Guidelines section
15355(a). “[IIndividual effects may be changes resulting from a single project or a
number of separate projects.” CEQA Guidelines section 15355(a).

The importance of an adequate cumulative impacts analysis was recently

reaffirmed in Communities for a Better Environment v. Calif. Resources Agency
(2002) (“CBE v. CRA”) 103 Cal.App.4th at 116, where the court stated:
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Cumulative impact analysis is necessary because the full environmental
impact of a proposed project cannot be gauged in a vacuum. One of the most
important environmental lessons that has been learned is that
environmental damage often occurs incrementally from a variety of small
sources. These sources appear insignificant when considered individually, but

assume threatening dimensions when considered collectively with other
sources with which they interact.

An adequate cumulative impacts analysis is particularly important where, as
in the South Coast, ozone pollution already far exceeds applicable state and federal
ambient thresholds. Under these circumstances, any addition of ozone precursors
exacerbates an already unacceptable condition. Kings County Farm Bureau v. City
of Hanford, 221 Cal.App.3d 692 (1990) (cumulative impacts analysis required for
power plant that added a small contribution to already unacceptable ozone pollution
in the region).

As Dr. Fox explains (Dr. Fox Comments, para. I.B), an understanding of the
nature of ozone pollution will help to understand why an impacts analysis is so
vitally important to understand the impacts of the Project. Ozone, the principle
element of smog, is a secondary pollutant produced when two precursor air
pollutants — volatile VOCs and NOx — react in sunlight. American Petroleum
Institute v. Costle, 665 F.2d 1176, 1181 (D.C. Cir. 1981). VOCs and NOx are
emitted by a variety of sources, including cars, trucks, industrial facilities,
petroleum-based solvents, and diesel engines.

The human health and associated societal costs from ozone pollution are
extreme. EPA summarized the effects of ozone on public health:

A large body of evidence shows that ozone can cause harmful
respiratory effects, including chest pain, coughing and shortness of
breath, which affect people with compromised respiratory systems
most severely. When inhaled, ozone can cause acute respiratory
problems; aggravate asthma; cause significant temporary decreases in
lung function of 15 to over 20 percent in some healthy adults; cause
inflammation of lung tissue, produce changes in lung tissue and
structure; may increase hospital admissions and emergency room
visits; and impair the body’s immune system defenses, making people
more susceptible to respiratory illnesses. (66 Fed. Reg. 5002, 5012
(Jan. 18, 2001).)
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Moreover, ozone is not an equal opportunity pollutant, striking hardest the
most vulnerable segments of our population: children, the elderly, and people with
respiratory ailments. (Id.) Children are at greater risk because their lung capacity
is still developing, because they spend significantly more time outdoors than
adults—especially in the summertime when ozone levels are the highest, and
because they are generally engaged in relatively intense physical activity that
causes them to breathe more ozone pollution. (Id.)

Ozone has severe impacts on millions of Americans with asthma. While it is
as yet unclear whether smog actually causes asthma, there is no doubt that it
exacerbates the condition. (See 66 Fed. Reg. 5002, 5012 (Jan. 18, 2001) (EPA points
to “strong and convincing evidence that exposure to ozone is associated with
exacerbation of asthma-related symptoms”).) Moreover, as EPA observes, the
impacts of ozone on “asthmatics are of special concern particularly in light of the
growing asthma problem in the United States and the increased rates of asthma-
related mortality and hospitalizations, especially in children in general and black
children in particular.” (62 Fed. Reg. At 38864.) In fact:

[Alsthma is one of the most common and costly diseases in the United
States. ... Today, more than 5 percent of the US population has
asthma [and] [o]n average 15 people died every day from asthma in
1995. . .. In 1998, the cost of asthma to the U.S. economy was
estimated to be $11.3 billion, with hospitalizations accounting for the
largest single portion of the costs. (66 Fed. Reg. at 5012.)

The health and societal costs of asthma are wreaking havoc here in
California. There are currently 2.2 million Californians suffering from asthma.
(Ex. 212.) In 1997 alone, nearly 56,413 residents, including 16,705 children,
required hospitalization because their asthma attacks were so severe. Shockingly,
asthma is now the leading cause of hospital admissions of young children in
California. Id. at 1. Combined with very real human suffering is the huge financial
drain of asthma hospitalizations on the state’s health care system. The most recent
data indicate that the statewide financial cost of these hospitalizations was nearly
$350,000,000, with nearly a third of the bill paid by the State Medi-Cal program.
Id. at 4.)

2 California Department of Health Services, California County Asthma Hospitalization Chart Book,

August 1, 2000, ‘
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The South Coast Air Basin exceeded the national and state 1-hour ozone
standard on 32 and 81 days, respectively, in 2002 at most monitoring locations.
Some areas exceeded these standards more frequently. Thus, emissions from the
Project will aggravate these exceedances, contributing to a significant impact.

In short, in light of the regional nature of the ozone problem, the failure of
the Los Angeles Area to meet ozone standards and the public health threat
presented by ozone pollution, ozone is precisely the type of pollutant that must be
analyzed for both its Project-specific and cumulative impacts. See, Kings County
Farm Bureau v. City of Hanford, 221 Cal.App.3d 692 (1990). Thus, the SCAQMD
must prepare a supplemental DEIR for the Project to fully analyze, disclose to the
public and consider mitigation measures to address this important public health
problem.

The SCAQMD is clearly aware of other past, present and reasonably
foreseeable future projects in the area. The SCAQMD is currently conducting
CEQA review for the Paramount Refinery Clean Fuels Project (SCH No.
2003031044), pp. 5-1 through 5-15 (attached as Exhibit C) (“Paramount DEIR”).
The Draft EIR for the Paramount Project includes a list of at least 17 projects in the
area with significant air quality impacts, including:

1. ConocoPhillips RFG Phase 3 Project (Carson and Wilmington) (SCH
NO. 2000091056).

2. ConocoPhillips Ethanol Import and Distribution Project (Carson and
Wilmington).

3 ExxonMobil RFG Phase 3 Project (Torrance).

4 Shell RFG Phase 3 Project (Wilmington).

5. ChevronTexaco RFG Phase 3 Project.

6. British Petroleum RFG Phase 3 Project (Carson).

7 Ultramar/Valero Refinery RFG Phase 3 Project (Wilmington).

8 Kinder Morgan Orange Terminal.

9. Kinder Morgan Colton Terminal.

10.  City of Long Beach Street Construction.

11.  North Long Beach Redevelopment Project.

12.  City of Paramount Warehousing Project.

13.  City of Paramount Recreation Facility.

14.  City of Downey Landing.

15. Banco Popular Project.
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16. 12651-65 Paramount Boulevard.
17. 12645 Lakewood Blvd.,

18.  City of Bellflower 91 Freeway Ramp.
19.  City of Bellflower Town Center Plaza Project.

20.  Paramount Refinery Clean Fuels Project (SCH No. 200303 1044)
(Paramount).

According to the Paramount DEIR, the cumulative emissions from all of the
above projects are as follows:

CUMULATIVE EMISSIONS (pounds per day)

CO VOC NOx SOx PM10
Construction | 322 236 81 6 118
Operation 3744 1441 8094 5662 1486
Thresholds | 550 55 55 150 150

The Negative Declaration fails even to mention these cumulative projects —
ignoring even the four projects under way at the ConocoPhillips refinery itself.3 The
construction and operational emissions from the ConocoPhillips ULSD Project is in
addition to the emissions set forth above. Clearly, the cumulative impact of the ,
Project far exceeds the SCAQMD'’s significance thresholds. As such, the SCAQMD
has a mandatory duty to find that the Project has a significant cumulative impact,
and an EIR is required. '

V. The SCAQMD Has Improperly Piecemealed the ConocoPhillips
Projects.

As mentioned above, there are currently 4 “projects” under way or proposed
for the ConocoPhillips refinery: (1) RFG Phase 3; (2) Ethanol Transport and
Distribution; (3) SCR; (4) ULSD. The CEQA review for the SCR and ULSD projects
18 being conducted simultaneously pursuant to two separate negative declarations.
The 4 projects are all part of a refinery modernization project that is required to
comply with cleaner fuel requirements. Nevertheless, the SCAQMD is analyzing
each project separately and has issued separate negative declarations for 3 of the 4
projects. CEQA prohibits such “piecemealing” since by dividing a project up into

3 We incorporate the environmental documents for all of the above-listed projects (EIRs, Draft EIRs,
final EIRs, negative declarations, permit applications and supporting documents) herein by

reference. All of these documents are in the possession of the SCAQMD.
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seve.ral separate projects, it makes each phase appear less significant. This is
precisely the error that the SCAQMD has committed in this case.

CEQA mandates “that environmental considerations do not become submerged
by chopping a large project into many little ones -- each with a minimal potential
impact on the environment -- which cumulatively may have disastrous consequences.”
(Bozung v. LAFCO (1975) 13 Cal.3d 263, 283-84; City of Santee v. County of San
Drego, (1989) 214 Cal. App.3d 1438, 1452). Before undertaking a project, the lead
agency must assess the environmental impacts of all reasonably foreseeable phases of
a project. (Laurel Heights I, supra, pp. 396-97 (EIR held inadequate for failure to
assess impacts of second phase of pharmacy school’s occupancy of a new medical
research facility).) A public agency may not segment a large project into two or more
smaller projects in order to mask serious environmental consequences. As the Second
District very recently stated:

The CEQA process is intended to be a careful examination, fully open to the
public, of the environmental consequences of a given project, covering the
entire project, from start to finish. . . the purpose of CEQA is not to generate
paper, but to compel government at all levels to make decision with
environmental consequences in mind.

(Natural Resources Defense Council v. City of Los Angeles (“NRDC v. LA”) (2002)
103 Cal.App.4th 268.)

The SCAMQD has noted that ConocoPhillips operates its Wilmington and
Carson locations as a single, integrated refinery. “The two integrated sites transfer
raw, intermediate, and finished materials primarily by pipelines.” (Paramount DEIR
p. 5-1) Therefore, it is improper to allege that the ULSD, SCR and other projects are
separate based on the fact that they are being undertaken at different locations. Also,
the Negative Declarations for the ULSC and SCR projects admit that at least some of
each project will be built at each of the 2 ConocoPhillips locations.

By analyzing the 4 phases separately, the SCAQMD has masked the combined
environmental impacts of the phases of the refinery modernization project.
Considered together, there is no question that emissions from the 4 phases far exceed
relevant significance thresholds — thereby requiring an EIR. By piecemealing the
projects into 4 separate analyses, the Air District has been able to avoid CEQA review
for the projects currently under review. :
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CEQA prohibits such a “piecemeal” approach. (Kings County Farm Bureau v.
City of Hanford (1990) 221 Cal.App.3d 692, 720.) In fact, it was precisely such
piecemealing that was rejected by the Second District in the NRDC v. LA case. In
that case, the Port of Los Angeles analyzed Phase 2 of a three phase project in a
negative declaration. The court held that an EIR was required to analyze the entire
three-phase project as a whole. (NRDC v. LA, supra, p. 284.) Similarly here, the Air
District must prepare an EIR to analyze the impacts of the entire refinery
modernization project as a whole, rather than analyzing each individual phase in a
series of separate negative declarations. By chopping up the refinery modernization
project into four phases, each of which is alleged to have little or no adverse impacts,
the Air District is conducting precisely the type of piecemeal analysis prohibited by
CEQA.

VI. The Project Description is Inadequate.

The Negative Declaration fails to adequately describe the Project. A negative
declaration is legally defective if it fails to adequately describe the proposed project.
(Christward Ministry v. Superior Court (1986) 184 Cal.App.3d 180; CEQA
Guidelines §15071(a)). CEQA provides that before a Negative Declaration can be
issued, the initial study must “provide documentation of the factual basis for the
finding in a Negative Declaration that a project will not have a significant effect on
the environment.” (CEQA Guidelines § 15063(c)(5).) The courts have repeatedly held
that “an accurate, stable and finite project description is the sine qua non of an
informative and legally sufficient [CEQA document].” (County of Inyo v. City of Los
Angeles, (1977) 71 Cal.App.3d 185, 193.)

The Negative Declaration for the CP ULSD Project fails to include basic
information necessary to assess the impacts of the Project. For example, the
Negative Declaration only estimated emissions from new fugitive components, valves
and flanges, and a modified storage tank. (ND, p. 2-10, Table 3.) However, the Project
would result in increases in emissions from fired sources -- heaters, boilers, and
turbines -- that would not be explicitly modified by the Project, but rather used more
than in the existing Refinery. The Project also would increase emissions from increased
truck traffic during catalyst change outs (IS/ND, p. 2-48) and to import chemicals to
support the Project. These vehicular emissions were also not included in the emission
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7 inventory. .(Dr. Fox Comments, para. I) The Negative Declaration is required to include
an description of all Project emissions. (See, Fairview Neighbors, supra; Kings County
Farm Bureau, supra; Christward Ministry, supra.) Since the N egative Declaration fails to

calculate emissions from all Project components, the Project description is patently
inadequate.

The Negative Declaration fails entirely to calculate the cumulative emissions
of the Project together with past, present and reasonably foreseeable future
projects. As discussed above, these cumulative emissions are far above all
applicable significance thresholds.

The Negative Declaration fails to consistently describe the Project. For example,
several considerably different construction periods are cited throughout the ULSD
IS/ND. The traffic section assumes that “ [c]onstruction activities are expected to be
limited to about an eighteen month period.” (ULSD IS/ND, p. 2-48.) The energy
section, on the other hand, assumes a two-month construction period. (ULSD IS/ND,
p-2-17.) Finally, the construction fugitive dust emission calculations for the air quality
section assume a 90-day construction period for wind erosion of disturbed areas and
stockpiles. (ULSD IS/ND, Appx. A.) Because the ULSD IS/ND does not provide a
construction schedule, it remains unclear how the determination of number of peak
equipment operation was made. If the 18-month construction period cited in the traffic
section were correct, construction emissions from the Project would be significant and
require mitigation. (Dr. Fox Comment para. I.A.2.b) Such a dramatically inconsistent
Project description is patently inadequate.

The Negative Declaration fails to identify or characterize toxic contamination on
the site. The ULSD IS/ND indicates that given the heavily industrialized nature of the
Wilmington Plant and the fact that refining activities, petroleum storage, and
distribution have been conducted at the site for a number of years, construction
activities could uncover contaminated soils. (ULSD NegDec, pp. 2-28/29 and 2-44.)
However, the ULSD IS/ND fails to identify the nature, extent, or location of the
contamination. Nor does the document evaluate emissions associated with activities
required to remediate potentially contaminated soil. (Fox para. I.A.2.d) As discussed
by soil contamination expert Matthew Hagemann, the construction site is heavily
contaminated with toxic chemicals, including benzene, TPH, and NAPL, and this
contamination may pose significant health risks to workers. (Hagemann Comments)
The Negative Declaration is deficient due to its failure to describe the contamination.
(See, McQueen, supra.)
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For all of these reasons, the Negative Declaration’s Project Description is

inadequate and a new document is required to accurately describe the Project to the
public.

VII. CONCLUSION.

For all of the above reasons, we urge the SCAQMD to prepare an
environmental impact report for the Project, and to analyze the Project’s impacts
together with other past, present and future projects that will have a cumulative
impact. We reserve the right to supplement these comments at a later date since
the SCAQMD has refused to provide us with necessary data required to calculate
the actual Project baseline prior to the comment deadline.

ichard Toshiyuki Drury

RTD:1b

Cc:  Sid Stolper
George Vasquez
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COMMENT LETTER NO. 1

ADAMS BROADWELL JOSEPH AND CARDOZO

Richard Toshiyuki Drury

February 25, 2004

Response 1-1

The SCAQMD staff understands that Adams, Broadwell, Joseph and Cardozo is representing the Southern California Pipe Trades District Council 16 and Steamfitters & Pipefitters Local 250.  

As discussed in the following responses, the SCAQMD staff disagrees with the commentator’s opinion that there is a fair argument that the Project may have any significant adverse impacts that would require the preparation of an environmental impact report (EIR).  Further, no valid technical data have been provided to support the opinion that an EIR is required.

Response 1-2

The SCAQMD staff understands that members of Local 250 may live in and around the Wilmington area and the SCAQMD staff is concerned with the public health of the Wilmington community whether or not the community member is a union member.  In order to comply with state and federal requirements for diesel fuels, the proposed project involves modifications to the Refinery in order to produce ultra low sulfur diesel (ULSD) fuel.  In October 2001, the California Air Resources Board (CARB) adopted stringent diesel engine emissions standards for 2007 and subsequent model year medium-duty and heavy-duty diesel engines.  The new emission standards represent a 90 percent reduction of NOx emissions, 72 percent reduction of VOC emissions, and 90 percent reduction of PM emissions compared to the 2004 standards.  These standards will significantly reduce emissions of NOx, VOCs, SOx, and particulate matter, which will in turn result in reductions of ozone levels and ambient particulate matter levels.  Control technologies are needed to achieve the emissions reductions required for compliance with these standards.  While the proposed project is expected to result in a VOC emission increase of about 12.3 pounds per day (lbs/day) (see page 2-10 of the Final Negative Declaration for further details), the adverse air quality impact is not significant since it is much less than the SCAQMD significance criteria of 55 lbs/day for VOC emissions.  In addition, the new diesel sulfur limit of 15 ppmw will help generate significant air quality benefits and will enable the effective performance of advanced diesel exhaust emissions control technologies that will provide further reductions in emissions of ozone precursors (NOx and VOCs) and diesel particulate matter, which is a carcinogen.  Please note that CARB estimates that the overall NOx emissions reductions in California are expected to range from about 100 tons per year in 2005 to about an additional 35 tons per year in 2020. CARB estimates that the particulate matter emissions reductions in California are expected to range from about 16 tons per year in 2005 to about an additional seven tons per year in 2020.  Reductions in emissions of diesel particulate matter mean reduced ambient levels of toxic air contaminants found in diesel exhaust and reduced public exposure to those contaminants (CARB, 2003).

The use of ULSD is expected to result in emission reductions from mobile sources that utilize the fuel, providing an emission benefit.  These emission benefits will be the highest in areas where there is a large number of diesel trucks, e.g., the port areas, terminals, and areas near transportation corridors.   Therefore, the proposed project will help provide direct air emission benefits to the Wilmington area. As discussed in the Negative Declaration (see Chapter 2) and in responses to comments below, the environmental impacts from implementing the proposed ULSD project are less than significant.

Response 1-3

If the comment regarding “sound decisionmaking” refers to land use decisions, the SCAQMD has no authority over land use decisions.  Further, the proposed project will occur entirely within the boundaries of an existing industrial facility, so no land use decisions, change of zoning, General Plan amendments, etc., are necessary.  If the comment refers to decision making relative to air quality, the proposed project would be considered “sound decisionmaking” by any standard since the net overall air quality effects substantially outweigh the minor increase in VOC emissions.

With regards to the jeopardy of future jobs, the proposed project is expected to provide employment for an estimated 150 local construction workers.

See Response 1-2 regarding air quality impacts associated with the proposed project. By reducing emissions from mobile sources, the proposed project helps the Basin to achieve and maintain ambient air quality standards and avoid construction moratoriums associated with missing Clean Air Act compliance dates.  In turn, the local community also benefits.  As discussed in the Negative Declaration (see Chapter 2) and in responses to comments below, the potential adverse environmental impacts of the proposed ULSD project are less than significant. 

Response 1-4

The comments regarding Dr. Fox and Mr. Hagemann are noted.  Responses to comments raised by Dr. Fox and Mr. Hagemann are provided below.

Response 1-5

The Negative Declaration was prepared in accordance with CEQA Guidelines §15070 and PRC §21080.   The Public Resources Code (PRC) §21080 (c) indicates the following:


“If a lead agency determines that a proposed project, not otherwise exempt from this division, would not have a significant effect on the environment, the lead agency shall adopt a negative declaration to that effect.  The negative declaration shall be prepared for the proposed project in either of the following circumstances:  

(1) There is no substantial evidence, in light of the whole record before the lead agency, that the project may have a significant effect on the environment.

(2) An initial study identifies potentially significant effects on the environment, but (A) revisions in the project plans or proposals made by, or agreed to by, the applicant before the proposed negative declaration and initial study are released for public review would avoid the effects or mitigate the effects to a point where clearly no significant effect on the environment would occur, and (B) there is no substantial evidence, in light of the whole record before the lead agency, that the project, as revised, may have a significant effect on the environment.”

The Initial Study, within the Negative Declaration (see Chapter 2), analyzed the environmental impacts associated with the proposed project and concluded, based on substantial evidence that the air quality impacts are not significant, pursuant to the SCAQMD air quality significance thresholds.  An EIR is required only if there is substantial evidence in the record that the project may have a potentially significant environmental impact (CEQA Guidelines §15070 and PRC §21080).  Substantial evidence, defined in CEQA Guidelines Section 15384, means facts, reasonable assumptions predicated on facts, and expert opinion support by facts.  It does not include argument, speculation, unsubstantiated opinion or narrative, or evidence that is clearly erroneous or inaccurate. A lead agency has some discretion to determine whether particular evidence is substantial and to assess the credibility of evidence.

The comment does not point to or provide such substantial evidence.  In fact, the comment makes no claims of individual impacts of this project. An industrial project that does not have potentially significant impacts, even if it involves construction or use of hazardous chemicals, may be approved based on a Negative Declaration.  

In this comment the only information provided by the commentator is that “an EIR is required for a major industrial Project involving major construction and the use of hazardous and highly toxic chemicals.”  No “substantial evidence” was provided to demonstrate that the air quality impacts from the “major construction” and “use of chemicals” exceed the SCAQMD significance thresholds or qualify as a significant adverse impact.   If substantial evidence supports a significant impact, an EIR would have been prepared, but unlike the cases stated in this comment (e.g., Arviv Enterprises and Quail Botanical Gardens), none were identified for this project.

CEQA Guidelines §15064(f)(4) indicates that “the existence of public controversy over the environment effects of a project will not require preparation of an EIR if there is no substantial evidence before the agency that the project may have a significant effect on the environment.” CEQA Guidelines §15064(f)(5) further states that “Argument, speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not credible, shall not constitute substantial evidence.  Substantial evidence shall include facts, reasonable assumptions predicated upon facts and expert opinion support by fact.”  This comment provides no substantial evidence that the proposed project will result in significant environmental impacts.

Contrary to the commentator’s opinion that the proposed project involves “major construction,” the ULSD project will employ about 150 construction workers during the peak construction period, which is scheduled to run for about a two-month period. The estimated construction emissions are well below the SCAQMD significance thresholds for all pollutants indicating that the impacts from the construction emissions are less than significant (see Draft Negative Declaration page 2-9). 

Contrary to the commentator’s opinion, the proposed project involves will not require the use of any new or additional toxic chemicals at the Refinery. The potential hazards associated with the proposed project include the increase in the size of the reactors in the Mid-Barrel Hydrotreater Unit 90.  The hazard analysis completed for the proposed project indicated that the project would result in a small increase in the distance to the lower flammable limit (from 20 to 275 feet) and an increase in the distance to the hydrogen sulfide threshold levels (from 655 to 940 feet).  The modified reactors are located about 1,000 feet from the nearest property boundary so that the identified hazards are expected to remain on-site and are less than significant.

Responses to other comments are provided below.

Response 1-6

The SCAQMD staff is aware that a proper baseline is an important part of the environmental analyses in any CEQA document, but disagrees with the commentator’s opinion that the baseline for the proposed ULSD project is inappropriate.  Based on the following analysis, this baseline is an appropriate baseline for the proposed project.

CEQA Guidelines Section 15125 provides that the baseline normally will be the physical environmental conditions in the vicinity of the project as they exist at the time that the notice of preparation is published, or at the time that the environmental analysis is commenced, though the lead agency has discretion to select another more appropriate baseline.  It is generally recognized that the physical environmental conditions include both the natural environment and the man-made or built environment.  (Guide to the California Environmental Quality Act, Remy, Thomas, Moose and Manley, 1999, p. 163.)  Just as there are cycles and fluctuations over time in the natural environment that must be reflected in the baseline (e.g., seasonal variations, drought cycles, 100-year floods, etc.), so too there are temporal variations and cycles in the man-made or built environment (e.g., seasonal cycles in agriculture and tourism, business cycles, etc.).  With a refinery, there are variations over time in the operation of each discrete piece of equipment in response to a variety of factors, including changes in raw materials (the "crude slate"), changes in the products (e.g., relative production of gasoline versus diesel fuel or jet fuel), crude supply, and market demand for products.  Recognizing these variations, in the case of a project that will modify an existing facility or activity, where the owner of the existing facility has vested rights to continue operations pursuant to previously issued permits, the activity allowed by the permit is the appropriate basis for comparing post-project changes.

In reviewing lead agency decisions regarding baseline, courts have consistently distinguished between cases involving general plans and other planning documents on the one hand, and cases involving permits which expressly sanction and authorize construction or operation of a specific project on the other hand.  

Thus, for example, when revising a general plan, the appropriate baseline for comparison is the undeveloped condition of the property at the time that the environmental review of the revised plan is conducted, not the growth that would have been allowed under the existing general plan.  See Environmental Planning & Information Council v. County of El Dorado (1982) 131 Cal.App.3d 350 ("EPIC").  Similarly, in amending a general plan to allow additional uses at a landfill site, the appropriate baseline was the landfill as it then existed -- it was not sufficient to say that the additional uses could have been allowed under the old general permit had the facility sought a special use permit.  (Christward Ministry v. Superior Court (1986) 184 Cal.App.3d 180.)  

In contrast, where the necessary permits have been issued, and the permit holder has vested rights by commencing construction, later environmental review for revisions to the facility are judged by a baseline that includes completion and operation of the original project.  See Benton v. Board of Supervisors of Napa County (1991) 226 Cal.App.3d 1467.  This is so regardless whether the project has merely commenced construction and never achieved operational status (as in Benton); operated at below its permitted capacity (see Committee for a Progressive Gilroy v. State Water Resources Control Board (1987) 192 Cal.App.3d 847); or operated at full capacity, but later declined to a much-reduced rate (see Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238).  The key in all these cases is that the project proponent has the right to fully utilize the permits and approvals which have been awarded previously.  As stated by the court in Benton:  "[T]he actual physical environment includes that which Whitebread has a legal right to build under permits which have already been issued and on which construction has already begun."  

In Benton, neighbors sought to compel the County to prepare an EIR before approving the relocation of a proposed winery.  Previously, the County had approved a use permit for the construction of the winery, and construction had begun.  However, the project proponent, Whitbread, subsequently acquired an adjoining 120-acre parcel and sought to relocate the winery buildings to the new parcel.  This also brought the winery closer to residents.  The relocation was examined in a mitigated negative declaration that consisted of "a comparison between what Whitbread could construct under its existing permit and what it requested in the new application."  The neighbors challenged the approval of the relocation, arguing that the County must determine the environmental impacts of the second winery proposal as if the original plan had not already been approved.  The neighbors cited a number of the same CEQA cases cited in Comments 1-6 through 1-23, including EPIC, supra, Christward Ministry, supra, and City of Carmel-by-the-Sea v. Board of Supervisors (1986) 183 Cal.App.3d 229. The court rejected comparisons to these cases.  The court stressed that Whitbread had acquired the right to build under its initial use permit, in contrast to the circumstances involved in the cases cited by the neighbors - and cited in Comments 1-6 through 1-23.

The Fairview Neighbors case involved the proposed expansion of an existing mine.  The conditional use permit (CUP) for the mine had expired and the company sought to renew the CUP and expand the mining operation.  At the time of the EIR review for the expansion, mining activities had declined.  Nonetheless, the traffic analysis in the EIR assumed a baseline average daily truck traffic that corresponded to the maximum rock production levels allowed in the CUP.  The court accepted this baseline.  Citing Benton as well as several cases concerning expired permits, the court stated:  “The . . . EIR appropriately assumes the existing traffic impact level to be the traffic generated when the mine operates at full capacity pursuant to the entitlement previously permitted by the CUP . . .”  Indeed, the court thought that any other baseline would be misleading because traffic flow for the operation “fluctuates considerably based on need, capacity and other factors.”

As in Benton, the concept of rights acquired under previously issued permits played an important role in the Fairview Neighbors decision.  The latter opinion relied in part on Hansen Brothers Enterprises, Inc. v. Board of Supervisors (1996) 12 Cal.4th 533 in which the California Supreme Court determined that a mining company had a vested right to expand mining operations onto property not previously mined.  Though the company had suspended quarrying at times for periods of up to three years, the Court found that the mining was a part of an aggregate production business.  As such, the continued  sale of rock from stockpiles during periods in which quarrying was suspended prevented the loss of the vested rights obtained through an earlier CUP.  The fact that the Fairview Neighbors court relied on Hansen Brothers in approving a baseline corresponding to the maximum permitted mine capacity shows that the scope of the previously authorized use should be determinative of baseline, even where the previously permitted use has not yet been fully utilized.

If the appropriate baseline for a facility under construction includes impacts from full-scale operation under its permits (as in Benton), and the appropriate baseline for an underutilized facility is the impacts corresponding to the maximum production allowed under the permit (as in Fairview Neighbors), this baseline also must apply to a facility such as the ConocoPhillips Refinery that has completed construction and operated under its permits for many years.  In the case of the proposed project, the SCAQMD staff has previously reviewed and approved construction and operation of the complex of equipment that exists at the Refinery.  At various times over the years, the SCAQMD has issued permits to construct and operate the individual pieces of equipment.  

In addition, since 1994, the Refinery has operated pursuant to a RECLAIM Facility Permit.  This permit, which is renewed annually, includes numerous of permit conditions limiting the operation of various processes and equipment at the Refinery.  The permit also includes annual allocations of NOx and SOx emissions that the Refinery may either emit itself or trade on the market.  RECLAIM allocations were established based on actual historical emissions (see District Rule 2002), and the total amount of emissions allowed under the RECLAIM program declines every year until the ending allocation is reached.  If the Refinery were to emit more pollutants than it has been allocated, operators would need to acquire additional emission credits on the open market from a facility that did not emit its full allocation or control emissions more than required by the RECLAIM program.  Thus, the total amount of NOx and SOx emission in the air basin cannot increase as a result of this project.  See Responses 1-7 and 1-24 for additional discussion of the baseline and significance thresholds for RECLAIM facilities.

Another theme that weaves through a number of cases is that where environmental review has been conducted for a facility, a project to modify that facility accepts the prior review as the baseline, regardless whether that level of activity has yet to be achieved.  See, e.g., Benton.  See also Fund for Environmental Defense v. County of Orange (1988) 204 Cal.App.3d 1538, and Temecula Band of Luiseno Mission Indians v. Rancho California Water District (1996) 43 Cal.App.4th 425.  With respect to the Refinery, the Cogeneration Unit was evaluated in a negative declaration dated April 15, 1987, prior to construction.  It was reviewed again in an EIR in 1996 in conjunction with a project to modify the unit, improve efficiency, and increase its steam and electrical output (State Clearinghouse Number 95121017).  On each occasion, the environmental review discussed the overall steam and electrical generation system of which the Cogeneration Unit would be a part.

It should be noted that lack of prior environmental review does not preclude using as the baseline the maximum permitted level or maximum level achieved.  For example, in Fairview Neighbors, the prior EIR for mine expansion had estimated 120 truck trips per day, while the production rate approved for the mine corresponded to an average of 810 truck trips per day.  In an EIR for a later expansion, the court approved use of the average 810 truck trips as the baseline.  Another example is Bloom v. McGurk (1994) 26 Cal.App.4th 1307.  In that case, no environmental review had been conducted under CEQA for the construction of a hazardous waste facility in 1982 or the addition of medical waste in 1990.  Nonetheless, the court upheld approval of a medical waste permit in 1992 without environmental review under CEQA, under the "existing facilities" exemption and evidence showing that there had been no increase in actual capacity or permitted capacity.  There was no analysis in the opinion of the court of historical capacity utilization, which is what the commentator is suggesting should be used to establish the baseline.

Regarding Save Our Peninsula Committee v. Monterey County Board of Supervisors, see Response 1-11.  Regarding County of Amador v. El Dorado County Water Agency, see Response 1-12.

Based on the CEQA guidelines and the cases described above, the appropriate baseline as of commencement of the environmental review for the proposed project includes the existing ConocoPhillips Refinery, including the previously issued permits and approvals which entitle ConocoPhillips to operate the equipment at the Refinery.  Thus, the baseline includes operation of the equipment at the various levels of utilization and/or fluctuating emissions allowed by those permits.

Response 1-7

The comment asserts that the Negative Declaration should have used historical emissions as the baseline for CEQA review.  It is not clear whether the comment is suggesting a refinery-wide approach, or use of historical emission information for discrete pieces of equipment.  In either event, however, the SCAQMD’s approach is consistent with CEQA case law. As described in Response 1-6, case law has held that the actual physical environment includes that which the operator has a legal right to build and operate under permits which have already been issued.  

In addition, in a complex facility such as a Refinery, it may be overly simplistic and misleading to strictly adhere to the use of historical emissions information as the CEQA baseline.  A refinery is made up of many different sources or potential sources of air pollution.  The Facility Permit for the refinery lists hundreds of pieces of equipment that emit or have the potential to emit or control air contaminants, ranging from storage tanks to heaters and more.  In addition, within these approved sources, there are tens of thousands of additional components such as pumps, valves, flanges and other connectors, drains, etc.  Even operating within existing permit conditions, emissions from each of these devices may vary over time, and emissions from each device are affected by a unique set of factors.  Some of the relevant factors include variations in process temperatures and pressures, the sources and characteristics of the crude oil, the product slate being produced, seasonal variations in ambient temperature, seasonal variations in product demand, production rate, etc.  The historical emissions from the refinery are a composite of the hundreds of thousands of emission points from thousands of pieces of equipment and other components.  

Annual emissions reported by the Refinery in recent years are presented below for reference.

	TABLE 1

ANNUAL EMISSIONS ( tons per year)(1)



	Year
	NOx
	SOx
	VOC
	PM
	CO

	1999-2000
	838
	923
	269
	218
	943

	2000-2001
	745
	757
	243
	200
	717

	2001-2002
	593
	736
	257
	204
	862

	2002-2003
	651
	639
	238
	202
	922


(1)
Source:  Annual Emission Reports submitted to the SCAQMD 

While the information in Table 1 is presented for reference, it is not particularly useful in defining the baseline environmental setting for the purposes of CEQA review for the proposed project.  Given the very large number of existing emission points at the Refinery and the number of variables affecting each of those sources, emissions consistent with existing permit conditions in future years may be higher or lower due to reasons totally unrelated to the proposed project.  There is even greater variability in hourly, daily or monthly emissions.  The utilization rates, production rates or emission rates for the various pieces of equipment may achieve their peaks at different times, and sustain the peaks for different intervals of time.  For many emission points, the data are not recorded or are retained for short time intervals, yet reliance on annual emission data would dampen the variability and mask what level of utilization, production or emissions has in fact been achieved.  

For all these reasons, in evaluating the potential emissions associated with the proposed project, the CEQA review relies on one of two approaches, depending upon the pollutants involved.

First, for VOC, CO, PM10, and for NOx and SOx from non-RECLAIM sources, the baseline focused on the discrete equipment proposed to be added or modified.  The emissions baseline for new equipment (e.g., new fugitive components) is considered "zero", and all emissions associated with such new equipment are considered emission increases resulting from the proposed project.  For existing equipment to be modified as part of the proposed project, the emissions baseline for such existing equipment was discussed in detail in Response 1-6.  The emission increases over baseline associated with the proposed project were presented in the Negative Declaration in Table 3, page 2-10 and in Appendix A.

Second, for NOx and SOx emissions from RECLAIM sources, the SCAQMD has historically used a baseline environmental setting based on the RECLAIM program, for example:  The Paramount Clean Fuels Project Final EIR (State Clearinghouse [SCH] No.  2003031044); the Ultramar CARB Phase 3 Final EIR (SCH No. 200006113); The Chevron El Segundo CARB Phase 3 Clean Fuels Project Final EIR (SCH No. 2000081088); the Final EIR for the Equilon Enterprises CARB Phase 3 Reformulated Gasoline Project (SCH No. 2000091086); and the Final EIR for the Mobil CARB Phase 3 Reformulated Gasoline Project (SCH No. 2000081105). This is justified because - regardless of the number of pieces of equipment at a RECLAIM facility or the variability of operation and emissions from each - the facility always must ensure that it operates within its allocation, or purchase RECLAIM trading credits from other RECLAIM facilities that have reduced their emissions.  Response 1-24 describes the analysis in detail.  This information was not included in the negative declaration because the proposed project does not include physical modifications or permit modifications to any RECLAIM source.

For both RECLAIM sources and non-RECLAIM sources, where the project will simply result in increased utilization of existing equipment, and the equipment will remain within the operating parameters specified in previously issued permits, emission calculations were not presented in the Negative Declaration.  This is because no discretionary approval is required for the increased utilization, and because the baseline emissions and the post-project emissions are the same, that is, they are both the permitted emissions.

The Negative Declaration must quantify emission increases for all new or modified equipment that requires a new or amended permit.  To be conservative, emission calculations in this Negative Declaration also included emissions from some existing equipment that did not require modification of a permit or a new permit, e.g., storage tank modifications and some fugitive components. Further, fugitive emissions have been revised in the Final Negative Declaration using the more conservative SCAQMD default emission factors, instead of using actual factors derived from the Refinery’s inspection and monitoring program.  As indicated in Public Resources Code (PRC) §21080, CEQA only applies to discretionary projects proposed to be carried out or approved by public agencies.  CEQA does not apply to ministerial projects.

Comment 1-7 does not indicate the specific equipment or emissions that the commentator asserts were improperly assigned to the baseline instead of the baseline used for the proposed project; however this detail is found in the comments of Dr. Fox that were attached (commencing with Attachment A of Comment Letter No. 1).  Dr. Fox asserts that the project emission increases should have included emissions from increased utilization of existing boilers, existing cooling towers, existing heaters, the existing Cogeneration Unit, existing flares, existing compressors, and existing fugitive components.  For the ULSD proposed project, the emissions associated with increased utilization of this existing equipment were considered baseline as opposed to proposed project because the Refinery holds valid permits to operate this equipment, and the equipment will continue to operate within their existing permit conditions and limits.  The existing equipment operation, as well as increased utilization of the equipment (e.g., for increased steam generation) could, therefore, occur even if the proposed project did not commence (exist).  Therefore, there is no discretionary action required to continue to operate this equipment, and CEQA does not apply.  

The steam system provides a good illustration of how this existing equipment has long been permitted and operated.  The ConocoPhillips Refinery operates four boilers and a Cogeneration Unit that produce steam at the Refinery.  This equipment is authorized by permits issued at various times over the years, and currently operates pursuant to the Refinery's SCAQMD Facility Permit No. 800363. Table 2 shows the approximate construction date of the equipment, the permit numbers of the permits in effect up to 1994, and the device numbers assigned by the SCAQMD to the equipment in the Facility Permit currently in effect.

	TABLE 2
PERMIT REFERENCES FOR STEAM GENERATING EQUIPMENT



	Name
	Approximate  Construction  Date
	Prior  Permit No.
	Current Device ID 

	Boiler #4
	1952
	7577
	D684

	Boiler #6
	1974
	P66217
	D688

	Boiler #7
	1960
	D09403
	D686

	Boiler #8
	1980
	D09402
	D687

	Cogeneration Unit
	1987
	140422
	D828


Refineries operate 24 hours per day, seven days per week, unless units are temporarily shut down for maintenance.  Steam is required to operate the major refinery units on a continuous, 24-hour basis.  Therefore, in order to provide safe operating conditions, the steam system at ConocoPhillips Wilmington Plant is sized such that sufficient steam to operate all refinery units can be supplied to all units even when one boiler is shut down for maintenance or repair.  Each boiler has operated at a level near its maximum allowable firing rate.  Most often this occurs when one boiler is shut down for maintenance, and the other boilers must assume a share of the required load.  The steam boilers have not usually all operated at maximum conditions at the same time in the past and nor are they anticipated to in the future.  Rather, the refinery will continue to adjust the load between the four boilers based on the immediate steam demand of the refinery and the complement of steam generating equipment in operation at that time.  Some boilers will continue to operate only part-time.  For example, Boiler 4 is an older boiler that generates more NOx emissions than the other boilers; therefore the refinery generally chooses to operate Boiler 4 periodically (i.e., less frequently), when another one of the boilers is out of service. 

Fugitive components are equipment such as valves, flanges, drains and hatches associated with larger Refinery equipment or processes.  Although these components do not receive specific permit numbers or Device ID numbers form the SCAQMD, they are required to be identified on drawings submitted in conjunction with a permit application, or otherwise accounted for in the permitting process for the equipment or process they are associated with.  In addition, SCAQMD-administered regulatory programs, such as fugitive leak detection and repair programs under SCAQMD Rules 1173 and 1176, require many such components to be individually tagged.  Accordingly, fugitive components also operate only as authorized by the SCAQMD's permitting and regulatory authority.  Some fugitive components will be added to the Refinery as a result of the proposed project, and the emissions associated with these components have been estimated and included as emissions increases associated with the proposed project. (See Draft Negative Declaration page 2-10 and Appendix A.  Also see the letter from the SCAQMD to Richard Drury dated February 24, 2004.)  Emissions associated with continued use of existing components properly are considered part of the baseline.

Finally, the Refinery is regulated as a RECLAIM facility under the SCAQMD's Regulation XX.  The Facility Permit No. 800363, described above, is issued pursuant to the RECLAIM program.  The RECLAIM permit outlines the maximum allowable emissions of NOx and SOx that can be emitted by the facility on an annual basis.  The NOx and SOx allocations were established in 1994, and the total amount of emissions allowed under the RECLAIM program basin-wide declines annually until the ending allocation is reached.  If operators of a RECLAIM facility expect to exceed the maximum allowable emission levels in a given year for NOx or SOx, they would have to purchase offsets (referred to as RECLAIM Trading Credits or RTCs) to make up the difference.  Alternatively, if a RECLAIM facility expects to be below the maximum allowable emission levels in a year, it may convert the surplus to RTCs and sell them to others to use.  The emissions produced by the Refinery count towards its maximum allowable emission levels.  The emissions from the proposed prject combined with existing facility emissions will not exceed the facility’s annual allocation for NOx or SOx for any given year.  

Response 1-8

The opinion expressed in this comment that the baseline for the ULSD project is some “hypothetical emission level” is not consistent with the data presented in Chapter 2 and Appendix A of the Negative Declaration or with case law. As the court stated in Benton v. Board of Supervisors,  "the actual physical environment includes that which [the company] has a legal right to build under permits which have already been issued."  Regarding CEQA requirements and CEQA  case law for establishing the baseline for a project, see Responses 1-6 and 1-7.  The comment that “Any other rule would allow a lead agency to set artificially high permitted emission levels for small projects, and then never conduct CEQA review again for later projects, since they would be below the level of emissions theoretically allowable, but not actually achievable or achieved, under existing permits,” fails to recognize some basic CEQA concepts and does not apply in this case.  In fact, the proposed project is subject to review under CEQA.

First, a “small project that requested high emission levels" would be required to undergo permit review and CEQA review.  Both the permit and CEQA review would evaluate the “requested high emission levels” and require feasible mitigation, if significant impacts were identified.  If all the appropriate SCAQMD and CEQA requirements could be met, that “small project” could be issued permits.  No further CEQA review would be required for the facility to fully utilize the permitted equipment, within the rates or other limitations established in the permits.  As indicated in Public Resources Code (PRC) §21080, CEQA only applies to discretionary projects proposed to be carried out or approved by public agencies.  CEQA does not apply to ministerial projects.  Therefore, once the “small project” had undergone permit and CEQA review, there would be no requirement for additional review, unless the facility wanted to modify or expand its operation and those modifications/expansions required discretionary action.  Even then, case decisions indicate that no further CEQA analysis may be required if the emissions remain within the levels described in the earlier EIR.  See Benton; Fund for Environmental Defense v. County of Orange; and Temecula Band of Luiseno Mission Indians v. Rancho California Water District. 

Response 1-9

See Responses 1-6 and 1-7, above.  In addition, as discussed in Responses 1-24 and 1-27, the emission calculations completed by Dr. Phyllis Fox are incorrect or based on incorrect assumptions. Also see Responses 1-30, 1-36, and 1-37 regarding cumulative impacts.  The proposed project increases are not expected to be significant, even if the emissions from increased utilization of existing equipment is considered part of the project, as opposed to the baseline because the increase would be allowable under the existing permit and, thus, allowable whether the proposed project existed or not.  Emission estimates for increased utilization of existing equipment are presented in Response 1-24.

Response 1-10

See Responses 1-6 and 1-7 regarding the baseline analysis.  Save our Peninsula Committee v. Monterey County Board of Supervisors confirmed that even after amendment of CEQA Guideline Section 15125 the lead agency has discretion to use a different baseline if warranted. 

Response 1-11

As described in Response 1-6, courts have approved environmental review using a developer's permitted capacity as the baseline, and also have approved environmental review using actual, historical activity levels as the baseline.  The EIR at issue in Save Our Peninsula v. Monterey County did not conform to either of these approaches.  The situation in Save Our Peninsula was very different from that of the ConocoPhillips Refinery, and so the case is not an appropriate model to follow in describing the baseline for the proposed project.

First, as described in Responses 1-6 and 1-7, the Refinery holds valid permits to operate the existing equipment up to the utilization rates and in accordance with the other limitations stated in the permits.  The Refinery will not exceed these previously established permit limits as a result of the proposed project.  In contrast, the developer in Save Our Peninsula did not have a permit or approval authorizing water usage at the proposed rate.  To the contrary, the State Water Resources Control Board (SWRCB) alerted the lead agency that the appropriation of groundwater required for the project would be subject to the permitting authority of the SWRCB.  87 Cal.App.4th at 112.  The developer did not yet have the required permit for appropriation of water.  When faced with this obstacle, the developer asserted that it had riparian water rights, however, "[t]he supplemental EIR noted that it could not confirm the property's riparian status and that the SWRCB had not yet made a determination as to the validity of any claimed riparian right."  87 Cal.App.4th at 112.  Thus, the developer did not have a valid permit or approval that allowed the water withdrawals considered to be baseline by the lead agency.

Second, there were evidentiary problems with the water usage rates presented as actual historical usage in Save Our Peninsula.  The developer claimed that the land was irrigated pasture, a claim refuted by others and never substantiated by the developer.  In addition, the information on historical water usage and well pumping rates changed dramatically over the several year period when the environmental review was conducted.  Ultimately, the usage rate used as baseline reflected a level achieved during well testing subsequent to the initiation of the environmental review process.  The court was clearly concerned about the potential for manipulation of the baseline by a developer in the midst of environmental review -- a person with a great interest in the outcome who had become alerted to the baseline controversy and the importance of a favorable resolution in determining the outcome of the project.  Use of the pumping data from the period encompassing well testing would create an incentive for the developer to pump not for irrigation of the land in its existing state, but for the sole purpose of inflating the baseline to ease environmental review.  As summarized by the court:  "[T]he only evidence that the . . . property was irrigated pasture was the representation of the applicants themselves, who clearly had a vested interest in establishing a water use baseline high enough to allow the project to go forward."  87 Cal.App.4th at 122.  

In the case of the proposed project at the Refinery, there is no suggestion that ConocoPhillips has improperly attempted to influence the baseline subsequent to initiation of environmental review.  The baseline reflects existing equipment operating within utilization rates allowed by permits previously considered and issued by the SCAQMD.

Response 1-12

See Responses 1-6 and 1-7 regarding the baseline analysis.  

County of Amador v. El Dorado County Water Agency concerned efforts by the Water Agency to develop water resources to meet the future demand expected based on the projected growth anticipated in the general plan update then underway.  The Water Agency proposed to obtain the rights to the water stored in three lakes or reservoirs, together with the associated hydroelectric facility, and divert this water for use in El Dorado County.  At the outset of the opinion, the court summarized its decision as follows:  "[T]he EIR is fundamentally flawed because it is predicated on a draft, unadopted general plan."  With this context, the case should be viewed generally as part of the class of cases discussing baseline in relation to general plans and other planning documents.  (See discussion in Response 1-6.)

With respect to the details of baseline, the comment misses the point that the court found most important:  The Water Agency proposed to change the water resource from a non-consumptive use (power generation, recreational) to a consumptive use.  The EIR stated that the Water Agency would not alter the way in which these facilities were operated.  However, the only information included in the EIR was monthly lake levels for a number of years.  The court perceived that the environmental impacts would be associated as much with the timing, location and rate of water releases as from the monthly lake levels, and these aspects of lake management might change with a shift from power generation to "inelastic consumptive use."  Since this information was omitted from the EIR, there was inadequate information regarding baseline.  Similarly, the only permit mentioned was the FERC license, which described a minimum in-stream flow, but would not suffice for baseline information relating to timing, location and rate of water releases.

Response 1-13

See Responses 1-6 and 1-7 regarding the baseline analysis.  

Fat v. Sacramento and Riverwatch v. San Diego did not involve a choice between actual and hypothetical emission levels, as stated in the comment.  In both these cases, the question was whether the baseline should reflect the environmental impacts of unlawful or unpermitted activity that had never undergone CEQA review, or whether the baseline should be the state of the environment as of 1970, the year when CEQA was adopted.  The courts accepted a baseline that included impacts from the unlawful, unpermitted activity.  These cases do not describe the baseline that should apply when an agency has previously reviewed and approved the activity, such as the case with the ConocoPhillips refinery.

Regarding City of Carmel-by-the-Sea v. Board of Supervisors, see Response 1-6 discussing the different treatment courts have given cases involving general plans and other planning documents. City of Carmel-by-the-Sea involved a small hotel complex that was an existing facility, but inconsistent with the existing zoning for the property.  The land use plan for the area provided a procedure by which the owner could seek residential development if the existing use were abandoned in the future, but the owner had not pursued this option and so had not obtained permits or the right to proceed with the residential development.  The proposed project consisted of the rezoning of the property to allow 61 residential units.  As described by the court, the re-zone was not for the purpose of continuing the existing non-conforming use; in fact, it was not necessary for this purpose.  Rather the re-zoning was in anticipation of development, and was the first step in changing the property to a new use.  Unlike the developer in Carmel-by-the-Sea, the steam generating system and other utilities and equipment mentioned by the commentator and Dr. Fox have existed on the ground for a number of years.  Moreover, ConocoPhillips’ proposed project does not require any new discretionary permits or approvals to fully utilize this equipment within the limitations imposed by the existing permits. 

Bloom v. McGurk involved an existing hazardous and medical waste incinerator.  It had previously received air permits, a wastewater permit, and a hazardous waste facility permit, but new legislation required the facility to also obtain a medical waste permit.  The permitting agency considered the facility to be an existing facility exempt from CEQA review.  The court agreed.  Contrary to the description of the case provided in Comment 1-13, the court did not say that the baseline should be limited to actual emissions at the time that CEQA review was commenced.  The opinion includes information about annual incinerator capacity, not historical processing rates or emissions.  As described by the court, the processing limit ultimately included in the medical waste permit corresponded to the incinerator capacity.  The court's last word on the subject was:  "Hence, there has been no increase in the 'permitted capacity' of the incinerators that would require an EIR."  Applying this approach to the Refinery, there will be no increase in the permitted capacity of the steam generating equipment and other utilities as a result of the proposed project.  Therefore, utilization of the existing equipment within existing permitted capacities is part of the baseline, and not project emissions requiring new environmental review.  The increase in utilization could occur currently at the Refinery whether or not the proposed project exists.

Response 1-14

See Responses 1-6 and 1-7 regarding the baseline analysis.  

The decision in Napa Valley Wine Train v. Public Utilities Commission depends so heavily on the details of a special statutory exemption for railroads (and related defined terms) that it is not instructive on the general question of baseline.  At most, the case shows that certain past activities, even if curtailed or suspended for a considerable period of time, may resume in the future without undergoing environmental review under CEQA.

Response 1-15

See Responses 1-6 and 1-7 regarding baseline, generally, and the discussion of Fairview Neighbors in particular.  The District staff believes that its establishment of the baseline in certain cases is consistent with Fairview Neighbors.

Contrary to the comment, the court in Fairview Neighbors did not restrict the baseline to a level lower than the level actually achieved in the past.  There was no limit on truck traffic in the expired CUP.  The analysis in an earlier EIR assumed 120 truck trips per day.  The EIR for the proposed expansion considered the average daily traffic of 810 truck trips that had been achieved in the past but was not currently taking place.  The reference in the EIR to 837 daily truck trips corresponded to the peak.  A peak of 837 and an average of 810 are not mutually exclusive.

In approving a baseline that corresponds to the maximum permitted level - a level that was not currently being achieved - the Fairview Neighbors court makes it clear that the existing environment includes an existing facility as permitted, rather than an existing facility as it is operating on the day that environmental review commences.  According, it is not appropriate to follow the suggestion of the commentator that the baseline should be the average daily emissions for January 2004, the month that environmental review began for the proposed project (see comments prepared by J. Phyllis Fox, Ph.D., P.E., page 1). 

Response 1-16

See Responses 1-6, 1-7 and 1-15 regarding baseline and the relationship to Fairview Neighbors.  The comment is incorrect in asserting that Save Our Peninsula somehow limited Fairview Neighbors, so that it now only applies to traffic.  There is nothing in Save Our Peninsula that suggests this at all.  Save Our Peninsula states:  “[T]he date for establishing baseline cannot be a rigid one.  Environmental conditions may vary from year to year and in some cases it is necessary to consider conditions over a range of time periods. . .   For instance, where an issue involves an impact on traffic levels, the EIR might necessarily take into account the normal increase in traffic over time.  Since the environmental review process can take a number of years, traffic levels as of the time the project is approved may be a more accurate representation of the existing baseline against which to measure the impact of the project.  (See, e.g., Fairview Neighbors . . . [maximum estimated traffic was appropriate baseline].)”  This is the sum total of the discussion of Fairview Neighbors in Save Our Peninsula.  As can be seen from this quote, the description of Fairview Neighbors was for the sole purpose of illustrating times in which it may be appropriate for the lead agency to exercise discretion to depart from the “normal” baseline.  Save Our Peninsula does not in any way limit Fairview Neighbors to just traffic.  To do so would have been contrary to the Fairview Neighbors decision, which approved use of the traffic level associated with maximum permitted production as a baseline for the air quality analysis in addition to the traffic analysis.  Finally, it should be noted that while Fairview Neighbors is mentioned as an example of using a baseline later than the commencement of environmental review, in fact the EIR in that case used a level of traffic which had not been achieved by the facility for some period of time, and which predated the commencement of environmental review for the project.

The comment also mischaracterizes the ruling in Committee for a Progressive Gilroy. The court in that case did not limit the baseline to the highest level of actual flow, but the highest flow previously allowed by permit.  The initial permit issued by the Regional Water Quality Control Board (RWQCB) allowed a maximum flow of 6.1 million gallons per day (mgd).  Due to operational problems resulting in nuisance odors and unlawful discharges, the RWQCB issued a cease and desist order, and then revised the permit to specify a maximum of 5.15 mgd.  Following completion of improvements at the plant, the permit was revised twice more:  First, the limit was raised to 5.3 mgd, and then it was raised again to 6.1 mgd.  The court considered the orders allowing an increase in flow to be exempt from CEQA because the treatment plant was considered to be an existing facility - at 6.1 mgd - even though it had never achieved this flow due to operational problems.

Fat v. Sacramento and Riverwatch v. San Diego stand for the proposition that the CEQA baseline may be even higher than the permitted level where the property owner or project applicant engaged in prior conduct that has already impacted the environment -- even if that activity was unlawful.  The current project applicant, ConocoPhillips, has not requested the SCAQMD to follow these precedents.  If these cases were followed, and the prior operation of the existing equipment at the refinery had exceeded levels allowed in the permits, then the CEQA baseline might be even higher.  For this project, however, prior emissions that exceeded permit conditions, for example during equipment breakdown, if any, were not considered in establishing the baseline.  

Response 1-17

The SCAQMD staff strongly disagrees with the commentator’s opinion that an  “erroneous baseline” is used for the proposed project, as well as the opinion that the  “Negative Declaration is therefore patently inadequate.”  See Responses 1-6, 1-7, and 1-8 regarding how baseline was established for the proposed project.  

Response 1-18

The commentator’s February 4, 2004 letter requested “all documents referenced in the Negative Declaration.”  To comply with your request, the SCAQMD staff informed the commentator of the total number pages of all the references to the ND and the estimated cost to copy.  The SCAQMD then fulfilled the commentator’s request for our agency to duplicate those references and sent them to you via Federal Express on February 13, 2004.  In addition, the public comment period on this CEQA document was extended ten days to March 3, 2004 at that time, at the request of a representative of an environmental organization.

Of the six items requested on the commentator’s February 18, 2004 letter, only “supporting documentation and calculations used to produce Table 4 in the Negative Declaration” could be provided by the CEQA section.  The supporting documentation was provided as an attachment to the letter faxed to the commentator on February 24, 2004.  The other items, including the emission monitoring data, annual emission fee reports and firing rates, had to be obtained from the source testing, emission inventory and engineering sections of the SCAQMD.  The requests were forwarded to the appropriate divisions of the SCAQMD and fulfilled in accordance with Public Records Act requirements. 

While the air quality permit applications may assist in understanding the project description, the applications and the “fees due” have no bearing on the environmental analysis.  The continuous emission monitoring data you are requesting implies that you intend on recreating baseline conditions for the project.  There are no provisions in CEQA that require, or even suggest the public to conduct such an action.  CEQA Guidelines §15125 was used as a guide for establishing the baseline for the ConocoPhillips’ ND.   The baseline is used by the lead agency to determine whether an impact is significant and normally constitutes the physical environmental conditions in the vicinity of the project as they exist…at the time the environmental analysis is commenced, from both a local and regional perspective.  Further, the description of the environmental setting shall be no longer than is necessary to an understanding of the significant effects of the proposed project.”  The ND for the ConocoPhillips’ project complies with this and all other relevant provisions.

In the commentator’s February 18, 2004 letter you also request baseline firing rates and emissions data for all fired sources at the refinery.  The CEQA analysis already examines the changes in the emission sources as a result of the project.  As already stated in the ND, the heaters will be replaced with functionally identical equipment with no change to the permitted firing rates.  The maximum firing rate will be below the permitted firing limit in compliance with the existing air quality permit.  In addition, the heater will be equipped with ultra-low NOx burners that emit less NOx than  the existing burners, so that NOx emissions will be further reduced.  

Response 1-19

See Response 1-6 regarding baseline, and Responses 1-10 and 1-11 regarding Save Our Peninsula.  The SCAQMD staff has evaluated the documentation and conducted the analysis necessary to confirm the baseline that is appropriate for the proposed project.  That baseline is discussed in the Negative Declaration.  Unlike the lead agency in Save Our Peninsula, the SCAQMD staff has not simply presented raw, unanalyzed or unsubstantiated data to the decision maker.

Response 1-20

See Response 1-12 regarding critical baseline information which was omitted from the EIR in County of Amador v. El Dorado County Water Agency.  The SCAQMD staff has not just provided raw data to the decision maker, but has also performed the analysis called for in County of Amador v. El Dorado and in Save Our Peninsula.

Response 1-21

Please see Response 1-18 with regards to the SCAQMD providing the emission calculations and data used to produce Table 4 of the Negative Declaration in accordance with the provisions of the Public Records Request.  In addition, see Responses 1-6 and 1-7 regarding the baseline analysis.

Response 1-22

See Response 1-5 regarding a “fair argument” and substantial evidence.  As discussed in the following responses, the SCAQMD staff disagrees that there is a fair argument that the proposed project may have any significant adverse impacts that would require the preparation of an EIR.  As discussed in more detail in the following responses, the “data” provided by the commentator to support the opinion that an EIR is required, are incorrect or based on faulty assumptions.  As noted in Response 1-5, CEQA Guidelines §15064(f)(5), “Argument speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not credible shall not constitute substantial evidence.”  When correct and appropriate assumptions are used, the proposed project is not expected to result in significant adverse environmental impacts, so that an EIR is not required.

Response 1-23

As discussed in Responses 1-24 through 1-29, the emission calculations completed by Dr. Phyllis Fox are incorrect or based on incorrect assumptions.  The proposed project increases are not expected to be significant, even if the baseline emissions are assumed to be the current refinery actual emissions.  With regard to truck traffic emissions, refer to Response 1-47.   The information included in the Draft Negative Declaration Appendix A and Chapter 2 correctly estimates the emissions.

Response 1-24

The District staff disagrees with the conclusion by Dr. Fox.  See Responses 1-6 and 1-7 regarding the appropriate baseline.  Moreover, even if emissions from the increased utilization of existing equipment were to be included as part of the project instead of the baseline, the information used to calculate the NOx emission increases in Table 3 of Comment 1-24 is incorrect as discussed below.   The increased utilization of existing utilities to support the proposed project is estimated as follows:

1. The estimated incremental increase of fuel associated with potential increased steam generation for the proposed project that will be combusted in boilers is 86 million Btu per hour (mmBtu/hr). 

2. The total incremental increase in electrical demand for the proposed project is expected to be 1125 kilowatts [or 27,000 kilowatt-hours/day (kW/day)] (see Draft Negative Declaration, page 2-18), not 34,287 kWh/day indicated in this comment.

3. The total incremental increase in hydrogen production is estimated to be 2 million standard cubic feet per day (mmscf/day), not 2,618 mmscf/day. 

4. The total incremental increase in water use associated with the proposed project is estimated to be about 50 gallons per minute (gpm) or about 72,000 gallons per day (see Draft Negative Declaration, page 2-33), which includes boiler feed water, and not the estimates included in this comment.  Note that no increase in cooling water is expected.

Each of these is discussed in the following sub-sections.  The following analysis estimates potential emission increases associated with increased fuel use related to increased steam demand, hydrogen demand, etc., to illustrate that emission increases associated with increased operation of various pieces of equipment would not be significant.  However, it is important to keep in mind that increased operation of the equipment discussed in this response will not require modifications to existing permit conditions and could occur even without the proposed project.  Since these equipment do not require any discretionary approvals to operate at higher levels, i.e., would be operating within existing permit conditions, even operating at the incrementally higher levels would be considered part of the facility’s emission baseline (see Responses 1-6 and 1-7 regarding what constitutes the baseline).  Further, since no discretionary approvals are required to operate at the incrementally higher levels for the equipment discussed in this response, increased operation of this equipment is not considered a project pursuant to CEQA Guidelines §15378.  

1. Emissions Associated with Increased Fuel Use

Fuel use will be increased to produce steam from existing boilers and the Cogeneration Unit at the facility.  The Wilmington Plant will require an estimated additional 86 mmBtu/hr of heat input to generate steam from this existing equipment.  The steam can be supplied by several different existing boilers pursuant to existing permit conditions and the emissions will vary depending on which combination is used.  

On a “worst-case” basis, steam generated from Boiler 4 will produce the most emissions because it is the oldest boiler at the facility.  The Wilmington Plant operates Boiler 4 only when other boilers are down for maintenance. On a more routine basis, it is expected that steam will continue to be generated from the Cogeneration Unit and one of the newer boilers.  The estimated emission increases associated with the increased steam demand are provided below in Table 3.  Note that these emissions would be less than the maximum permitted emissions under existing permits.  

TABLE 3

EMISSION INCREASES ASSOCIATED WITH INCREASED UTILIZATION OF STEAM GENERATING EQUIPMENT

	“Worst-Case” Emission Increase-Boiler 4
	Normal Emission Increase-Boiler 7

	Pollutant
	Emission Factor (lb/mmscf)
	Total Emissions (lbs/day)
	Pollutant
	Emission Factor (lb/mmscf)
	Total Emissions (lbs/day)

	CO
	84.0
	120
	CO
	84.0
	120

	VOC
	11.0
	16
	VOC
	11.0
	16

	NOx
	295.2
	420
	NOx
	141.0
	201

	SOx
	6.0
	9
	SOx
	6.0
	9

	PM10
	7.5
	11
	PM10
	7.5
	11


*
86 mmBtu/hr x (mmscf/mmBtu) x EF (lbs/mmscf) x 24hour/day = lbs/day

2.
Hydrogen Production

The proposed project is expected to require additional hydrogen.  However, both the on-site hydrogen plants and off-site hydrogen suppliers are subject to SCAQMD RECLAIM requirements (Regulation XX), including conditions in the RECLAIM facility permit which place emission and/or firing limits on the facility. The existing air permits from the SCAQMD for the hydrogen plants are based on the maximum permitted capacity of the facility so that additional emissions from projects that require hydrogen are not expected.  Further, no modification at these existing facilities are required to supply additional hydrogen.  Emission and/or firing limitations have been placed on the air quality permits for all hydrogen plants that limit the total emissions.  Therefore, emission increases cannot exceed the existing emission limitations established by the SCAQMD as permit conditions.

TABLE 4

POTENTIAL EMISSION increases associated 

with hydrogen production

 (pounds per day)

	
	CO
	VOC
	NOx
	SOx
	PM10

	Emission Factor (lb/mmscf)(1)
	1.63
	1.63
	2.50
	0.07
	1.95

	Estimated Project Emissions Associated with Increased Utilization of Hydrogen Production Equipment
	3.26
	3.26
	5.0
	0.14
	3.90


(1) Source:  Carson, 1998

Nonetheless, a conservative estimate of the potential emissions associated with increased hydrogen generation is provided in Table 4.  ConocoPhillips generates hydrogen on-site and supplements its hydrogen needs by purchasing hydrogen from off-site vendors.  The emissions were estimated using the emission factors for hydrogen generation from the Air Products EIR (City of Carson, 1998, SCH 97071078). These emissions factors represent the emissions associated with generating hydrogen from the Air Products hydrogen plant, which is where ConocoPhillips purchases supplemental hydrogen. Therefore, emissions associated with the generation of hydrogen from off-site vendors is expected to be representative of the incremental increase in emissions associated with hydrogen generation (see Table 4).  

3.
Emissions Associated with Saturate Gas Processing

It is not clear what assumptions were used by Dr. Fox to estimate emissions from saturate gas processing.  No increase in emissions associated with saturate gas processing will occur since the proposed project will not impact any portion of this unit.
4.
Emissions Associated with Increased Electrical Requirements

The power generation facilities located within the South Coast Air Basin are subject primarily to the SCAQMD RECLAIM requirements (Regulation XX) and other SCAQMD rules (SCAQMD Rule 1135) which place emission limits on the facilities. The SCAQMD permits for power plants are based on the maximum capacity of the facility which cap emissions so that additional emissions from projects that require electricity beyond the facility’s cap are not allowed. Emission limitations have been placed on the air quality permits for all power plants, which limit the total emissions. Therefore, even with this project, power generation facilities cannot exceed the emission limitations established by the SCAQMD, or the permit holder will be in violation.

TABLE 5

ELECTRICAL EMISSIONS ESTIMATE

 (lbs/day)

	
	CO
	VOC
	NOx
	SOx
	PM10

	Emission Factor (lbs/MW-hr)(1)
	0.2
	0.01
	1.15
	0.12
	0.04

	Estimated Project Emissions Associated with Increase Utilization of Electrical Generation Equipment (lbs/day)(2)
	5.4
	0.27
	31.19
	3.25
	1.08


(1)  Source:  SCAQMD CEQA Air Quality Handbook, Table A9-11-B (SCAQMD, 1993)

(2)  Estimated electricity consumption of 1125 kilowatts per hour or 1.13 megawatts (mw) per hour.  

Nonetheless, a conservative estimate of the potential emissions associated with increased electricity generation is provided in Table 5.  The emissions were estimated using the SCAQMD default emission factors contained in the SCAQMD CEQA Air Quality Handbook (SCAQMD, 1993).  These emissions factors are more appropriate than the uncontrolled default U.S. EPA emission factors used in Comment 1-27, because all electric generating facilities within the South Coast Air Basin are regulated under SCAQMD regulations, which are more stringent than federal emission standards.  In fact, the emission factors in the CEQA Air Quality Handbook are conservative as the electrical generating facilities have been required to further reduce NOx emissions since the emission factors were developed.   Thus, the emission factors and emissions in Table 5 are expected to be conservative estimate of the potential emission increases associated with electrical generation.

5. Significance Thresholds

Because the Refinery emits four or more tons per year of NOx and SOx, it is a RECLAIM facility and specific CEQA significance thresholds for RECLAIM facilities apply to emissions of NOx and SOx from the operations of the proposed project.  Under the RECLAIM program, the SCAQMD issues facility-wide permits to sources, which specify annual emission allocations for NOx and SOx.  The allocations declined each year from 1994 through 2003.  Operators of RECLAIM sources had to reduce their emissions each year to remain within their declining annual allocations, or must purchase emission credits (called RECLAIM Trading Credits) generated by other facilities in the RECLAIM program which have reduced emissions to levels below their required allocations.  Each facility is given the flexibility to determine the best means of compliance through reducing emissions at the facility to remain within its declining allocations, or purchasing RECLAIM Trading Credits on the market to cover any emissions in excess of the annual allocation.

To maintain compliance flexibility inherent in the SCAQMD’s RECLAIM program, the SCAQMD established separate NOx and SOx mass daily operational emissions significance thresholds for RECLAIM facilities in 1993 when the RECLAIM program was adopted.  The SCAQMD’s policies regarding the applicability of the RECLAIM NOx and SOx significance thresholds was modified slightly in 1998.  Air quality impacts for a RECLAIM facility are considered to be significant if the incremental mass daily emissions of NOx or SOx from sources regulated under the RECLAIM permit, when added to the allocation for the year in which the project will commence operations, will be greater than the facility's initial 1994 allocation (including non-tradable credits) plus the increase established in the SCAQMD Air Quality Handbook for that pollutant (55 pounds per day (lbs/day) for NOx and 150 lbs/day for SOx).  In order to make this calculation, annual allocations as well as the project's incremental annual emissions are converted to a daily average by dividing by 365.  Thus, the proposed project is considered significant if:

(A1/365) + I < (P + A2)/365

Where:


P
=
the annual emissions increase associated with the proposed project.


A1
=
1994 initial annual allocation (including non-tradable credits).


A2
=
Annual allocation in the year the proposed project will commence  
 

operations.


I
=
Incremental emissions established as significant in the SCAQMD Air 





Quality Handbook (55 lbs/day NOx or 150 lbs/day SOx).

This approach is appropriate for a RECLAIM facility since the emissions from the universe of RECLAIM sources were capped in 1994.  The emissions cap declined each year from 1995 through 2003, and is now fixed at a level of approximately 78 percent below the initial levels.  In order for one facility to increase its emissions, it must reduce its emissions from other on-site sources or purchase RECLAIM trading credits from another facility that has reduced its emissions beyond what is required under RECLAIM.  For localized impacts associated with a physical modification, the RECLAIM regulations require modeling and establish thresholds that cannot be exceeded.  The significance thresholds for RECLAIM pollutants NOx and SOx for the ConocoPhillips Wilmington Plant are calculated in Table 6.

TABLE 6

RECLAIM CEQA SIGNIFICANCE THRESHOLDS FOR THE CONOCOPHILLIPS WILMINGTON PLANT

	POLLUTANT
	INITIAL ALLOCATION

(lbs/year)*
	INITIAL ALLOCATION (lbs/day)*
	CEQA INCREMENT (lbs/day)
	SIGNIFICANCE THRESHOLD (lbs/day)

	NOx
	3,035,918
	8,318
	55
	8,373

	SOx
	1,802,538
	4,938
	150
	5,088


*  Including non-tradable credits.

The CEQA significance thresholds for RECLAIM facilities apply only to operational emissions of NOx and/or SOx that would be included in the RECLAIM allocation and subject to the RECLAIM regulations.  The RECLAIM CEQA significance thresholds do not apply to sources that are not regulated by the RECLAIM regulations (i.e., indirect sources of emissions such as trucks), construction emission sources, and to non-RECLAIM pollutants (i.e., VOC, CO, and PM10) for which the SCAQMD has established significance thresholds.  The use of the RECLAIM CEQA NOx and SOx significance criteria to determine the significance of air quality impacts from stationary sources at the Refinery is appropriate because ConocoPhillips is a RECLAIM source.

The 2003/2004 allocations for NOx and SOx are 855,374 lbs/year (2,343 lbs/day) and 868,495 lbs/year (2,379 lbs/day), respectively.  Therefore, emission increases up to 6,000 lbs/day of NOx and 2,709 lbs/day of SOx would be less than significant.  

As shown in Table 7, NOx and SOx emissions associated with the incremental increase in the operation of affected equipment combined with the emissions increased from increased utilization of existing equipment are expected to be less than significant.  The emission increases calculated in Table 3 of this comment are between 237 to 456 lbs/day of NOx.  Even if these emissions from increased capacity utilization from existing permitted equipment were required to be counted as project emissions instead of baseline, the total emission increase would be less than significant, as evaluated in Table 7 and Table 8.

TABLE 7

OPERATIONAL EMISSIONS SUMMARY

SIGNIFICANCE DETERMINATION
(lbs/day)

	
	CO
	VOC
	NOx
	SOx
	PM10

	Background Data
	
	
	
	
	

	2003/4 RECLAIM Allocation(1)
	--
	--
	2,343
	2,379
	--

	Increased Utilization of Existing Steam Generation Equipment
	--
	--
	201-420(2)
	9
	--

	Increased Utilization of Existing Hydrogen Plant
	--
	--
	5.0
	0.14
	--

	Increased Utilization of Existing Electrical Generation Equipment
	--
	--
	31.19
	3.25
	--

	Significance Determination for Emissions Subject to RECLAIM Thresholds:

	Project  Increased Utilization + 2003/4 RECLAIM Allocation
	--
	--
	2,799
	2,391
	--

	Significance Threshold for RECLAIM Pollutants(1)
	--
	--
	8,373
	5,088
	--

	SIGNIFICANT?
	--
	--
	no
	no
	--


(1) See Table 6 for CEQA significance threshold for RECLAIM pollutants.

(2) See Tables  3, 4 and 5 for emission calculations. These are emission increases associated with increase utilization of existing, permitted sources operating within existing permit conditions.
The emissions associated with non-RECLAIM pollutants (i.e., CO, VOCs, and PM10) are compared to the SCAQMD CEQA Thresholds for non-RECLAIM pollutants in Table  8 in order to determine if significant impacts are expected. 

TABLE 8

OPERATIONAL EMISSIONS INCREASES AND DECREASES

	
	Emissions

(lbs/day, 24 hr/day)

	
	CO
	PM10
	VOC
	NOX(1)
	SOX

	Valves/Flanges
	-
	-
	11.3(2)
	-
	-

	Modified Storage Tank
	-
	-
	0.2
	-​
	-

	Increased Boiler Firing(3)
	120
	11
	16
	-
	-

	Hydrogen Production(3)
	3.26
	3.9
	3.26
	-
	-

	Electrical Generation(3)
	5.4
	1.08
	0.27
	-
	-

	Total Emissions 
	128.7
	16.0
	27.8
	-
	-

	SCAQMD Threshold
	550
	150
	55
	55
	150

	Significant?
	NO
	NO
	NO
	NO
	NO


(1) See Table 7 for NOx and SOx from RECLAIM sources.

(2) The emission estimates for valves and flanges have been revised in the Final Negative Declaration using the SCAQMD default emission factors, instead of using actual factors derived from the Refinery’s inspection and monitoring program.  The default emission factors produce a higher emission estimate.

(3) See Tables 3, 4 and 5.  These are emission increases associated with increase utilization of existing, permitted sources operating within existing permit conditions.

In conclusion, the sources identified in Comment 1-24 are RECLAIM sources. The air permits for these sources (boilers, cogeneration facilities, hydrogen plants and power plants) are based on the maximum capacity of the facility so that additional emissions from the proposed projects are not expected. Emission limitations have been placed on the air quality permits for these sources that limit the total emissions.  Therefore, emission increases cannot exceed the emission limitations established by the SCAQMD as permit conditions, or will be in violation of the Health and Safety Code and subject to enforcement consequences.

Nonetheless, even assuming that there will be an incremental increase in emissions associated with the incremental increase in steam generation, hydrogen production and electrical generation, and these increases were considered part of the project impacts, the emission increases are expected to be less than significant, as demonstrated in Tables 7 and 8.  The emission calculations in this response are provided for information purposes only and to demonstrate that, even if another baseline was used, the project impacts would be less than significant.  However, the baseline used in the Negative Declaration (see Response 1-8), is appropriate and will not be changed in the Final Negative Declaration.

Response 1-25

See Response 1-24 regarding emission increases associated with increased operation of associated equipment, including emissions from electricity generation.  No significant adverse impacts on air quality are expected.  Therefore, an EIR is not required due to air quality impacts from the proposed project.

Response 1-26

The SCAQMD staff is aware of the fact that CEQA requires analysis of direct and indirect environmental effects of a project.  See Response 1-24 regarding electricity generation emissions and Response 1-24 regarding what constitutes a project as defined by CEQA.  Also see Response 1-6 and 1-7 regarding baseline emissions.

Subsequent to the release of the SCAQMD’s Air Quality Handbook, the SCAQMD adopted the RECLAIM program (Regulation XX), which regulates NOx and SOx emissions from facilities that emit four tons or more per year of these pollutants.  One of the features of this program is that it caps emissions at each facility with declining annual emissions until the ending allocation is reached in 2003.  Most power generating utilities in particular and most power generating equipment in general are regulated by the RECLAIM program.  Since the adoption of the RECLAIM project, the SCAQMD has not required power generation emissions to be calculated for projects, unless the project requires additional power generating capacity to be built.

Response 1-27

As noted in Response 1-24, the power generation facilities located within the South Coast Air Basin are subject to the SCAQMD RECLAIM requirements (Regulation XX) and other SCAQMD rules (SCAQMD Rule 1135) which place emission limits on the facilities and ensure no increase in NOx and SOx emissions basin-wide from this category of facility. Emission limitations have been placed on the air quality permits for all power plants, which limit the total emissions with declining annual allocation until the ending allocation was reached in 2003. Therefore, even with this project, power generation facilities cannot exceed the emission limitations established previously by the SCAQMD.

Dr. Fox has used incorrect assumptions regarding the amount of electricity that would be used by the proposed project.  As noted in the Negative Declaration, the total increase in electricity associated with the proposed project is 1125kW (27,000 kWh/day) (see Draft Negative Declaration page 2-18). Dr. Fox has apparently double counted electrical consumption concluding that the electrical increase is to support the doubling of the recycle compressor.  The recycle compressor is operated by steam turbine only and doubling the capacity of the recycle compressor will have no impact on electricity consumption.  The estimate of 1125 kW is for the entire project and no additional electricity is required for “increased hydrotreating” over and above the estimate reported in the Negative Declaration. 

Even assuming that Dr. Fox’s emission estimates for the increase in emissions from electricity generation from the proposed project are correct, they would be less than significant (see Response 1-24). 

Response 1-28

The SCAQMD staff disagrees that incorrect emission factors were used to estimate construction emissions from trucks.  Table A9-8-A of the SCAQMD CEQA Handbook indicates that “As much as possible use the following emission factors from Table A9-8-A.  If these emission factors cannot be applied to your project then only use emission factors provided in Table A9-8-B.”  The emission factors for off-highway trucks in Table A9-8-A were not used because the dump trucks and flat-bed trucks will not be off-highway trucks but will be on-road trucks; therefore, the emission factors in Table A9-8-A are incorrect for the proposed project and the most appropriate emission factors in Table A9-8-B were used. In fact, the emission factors in Table A9-8-B are conservative for on-road trucks as they do not reflect the more recent requirements of CARB for on-road trucks (e.g., EMFAC2002).  Since the construction emission estimates for trucks in the Negative Declaration are conservative, no modification to the Negation Declaration  is necessary.

Response 1-29

Construction activities typically occur in discrete phases.  For example, demolition typically occurs before site preparation can start.  Site preparation is typically completed before construction.  Once emissions for each phase have been calculated, lead agencies (including the SCAQMD) typically present in the CEQA document text the emission results only for the phase with the highest emissions, which is typically site preparation.  Emission results from the phase with the highest emissions are then compared to the daily construction thresholds.  If emissions from the construction phase with the highest emissions do not exceed any of the daily construction significance thresholds, emissions from other phases will also not exceed the daily significance thresholds.

Fugitive dust emissions have been estimated in the Negative Declaration (see Appendix B).  Demolition activities were considered in the calculation of construction emissions.  However, it was determined that the peak construction period would occur during the construction phases when site grading, clearing and construction activities were underway because that phase would require the most people and construction equipment.

Demolition activities associated with the cooling tower and control building will be completed during the early construction stages (see page 2-9 of the Negative Declaration) of the construction phase, and would occur prior to the peak construction day.  Therefore, emissions related to demolition activities are not additive or cumulative with the peak construction period. 

Little on-site painting is expected.  Most of the new equipment associated with the proposed project is either stainless steel and/or insulated, so painting is not required.  Any uninsulated carbon steel equipment will be painted at the fabrication shop before delivery to the site.  Coating emissions at the fabrication shops are limited by the appropriate rule and permit conditions such as coating booths, etc.  Once equipment is installed, minor touch-up work may be necessary to cover any nicks or scratches from the installation process.  Therefore, emissions from on-site painting are expected to be negligible.

The comment that “fugitive dust emissions do not include dusts from wind erosion of soils and any material stockpiles” is incorrect.  In the table “Refinery Construction (Months 1-3)” in Appendix A fugitive dust (PM10) emissions from wind erosion and stockpiles are specifically included.  

Response 1-30

The SCAQMD staff disagrees with the commentator’s opinion that the Negative Declaration is inadequate.  The comment does not point to any evidence of a potential contribution to cumulative impacts associated with this project.  Instead, the comment claims only that certain other projects should have been considered for cumulative impacts purposes.  However the possible existence of cumulative effects from other projects is not a cumulative impact of this project unless this project contributes to that cumulative effect and the contribution is cumulatively considerable.  The Negative Declaration determined that this is not the case. A Negative Declaration has also been prepared for the Selective Catalytic Reduction (SCR) Project at the Carson Plant.  The SCR Project is a separate project that will be located at the Carson Plant, about three miles northeast, of the Wilmington Plant.  The ULSD Project will allow ConocoPhillips to produce diesel fuel in compliance with state and federal regulations and has nothing to do with the proposed SCR Unit to control NOx emissions at the Carson Plant.  The SCR project and ULSD project do not rely on each other in any way and one project can be constructed without the other.  

No cumulative impacts are expected between the two projects and facilities for the following reasons: 

1. The SCR Project will reduce NOx emissions from Boiler 10 at the Carson Plant by about 66,000 pound per year (181 pound per day), providing an environmental benefit.  The construction of the SCR project is expected to be completed prior to the operation of the ULSD project so that the region will experience the emission reduction benefits of the SCR Project prior to the installation of the ULSD Project.

2. The only emission increases associated with the ULSD project are an estimated 1.1 pounds per day of volatile organic compound (VOC) emissions.  The ULSD project does not use ammonia and will not generate NOx emissions.  Therefore, there are no cumulative emission impacts between the SCR Project and ULSD Project.

3. The distance between the two facilities (about three miles) is sufficient to preclude impacts on one project interacting and accumulating with impacts from the other project impacts.

4. The peak construction period associated with the SCR Unit is expected to occur in September 2004.  The peak construction period associated with the ULSD project is expected to occur during mid- 2005.  Therefore, peak construction impacts of the two projects do not overlap.  

The use of the cumulative impact analysis prepared for the Paramount Refinery Clean Fuels Draft EIR as described in the Phyllis Fox Letter as part of the cumulative impact analysis for the ConocoPhillips ULSD project is inappropriate for the reasons outlined below. 

The Paramount Refinery is located about 13 miles northeast of the ConocoPhillips Wilmington Plant, which is a sufficient distance to preclude cumulative impacts between the refineries from interacting in any way.  Further, the projects identified in the Paramount area are also located a sufficient distance from the ConocoPhillips Wilmington Plant to avoid cumulative impacts. (Those projects include the projects numbered 10-15 in Dr. Fox’s comment II.B.) 

Based on the above, none of the identified projects in this comment (or Dr. Fox’s related Comment II.B.) would have cumulative impacts that would affect or interfere with similar effects associated with the ConocoPhillips ULSD project.

Response 1-31

The document from the Regional Water Quality Control Board (RWQCB) referenced in this comment are unrelated to the proposed project.  The document is a Semiannual Groundwater Monitoring Report prepared to present the result of routine groundwater monitoring at the site, in compliance with a Cleanup and Abatement Order issued by the RWQCB.  The report does not have anything to do with the proposed project or does not describe impacts of the proposed project.  

The primary location for construction activities associated with the proposed project is near the Mid-Barrel Hydrotreater Unit 90 (see Draft Negative Declaration pages 1-5 through 1-7), located in block 34.  No physical modifications are required to any of the units in Block 43. Therefore, the potential presence of hydrocarbon contamination at this site will not be impacted by the proposed project, nor will construction personnel be working in Block 43.  

Nonetheless, the Negative Declaration recognizes that construction activities could uncover hydrocarbon-contaminated soils, given the fact that refining, storage and distribution of petroleum products have been conducted at the site over a number of years (see page 2-44).  Excavated soil which may be contaminated will be characterized, treated, and disposed of offsite in accordance with applicable regulations.  Where appropriate, the soil will be recycled if it is classified as a non-hazardous waste.  Otherwise, the material will be disposed of at a hazardous waste facility.  Based on these considerations, in particular the fact that any contaminated soil will be analyzed and reused or disposed of appropriately, no significant hazard or hazardous waste impacts are anticipated from the proposed project.

Response 1-32

See Response 1-31 regarding soil contamination.  The information provided in the Groundwater Monitoring Report dated July 30, 2003 that is included in Attachment B to the comment letter indicates that ground water in portions of the Refinery is contaminated and that a ground water treatment system has already been installed.  Groundwater is located between 17 feet to 187 feet below ground surface.  The ground water monitoring well closest to the construction area (MW-47) indicates that concentrations of benzene, toluene, ethyl benzene, and xylene have not been detected in ground water since October 2000. Further, nonaqueous phase liquid (NAPL) has not been detected in ground water at this location (monitoring well MW-47, located in Block 34) since 1995.  

The proposed project is not expected to generate significant adverse effects on ground water.  The Plant has been issued a Cleanup and Abatement Order in December 1994 from the Regional Water Quality Control Board, Los Angeles Region, relating to ground water contamination at and around the Refinery, which is considered part of the existing setting. The proposed project will not change or affect the Refinery’s ability to comply with the existing Abatement Order and ConocoPhillips will continue to be subject to all the requirements of that Order whether or not the proposed project is approved.

Finally, the proposed project is not expected to have significant adverse effects due to the presence of existing contamination. The deepest excavation will be about 40 feet deep for the Unit 90 reactor foundation pilings.  Groundwater in the vicinity of Unit 90 is approximately 103 feet.  In addition, the water used for dust control during construction is expected to penetrate only a few inches, and would not be used in sufficient quantities to contribute to off-site migration of ground water contamination.  In the event that contaminated soil is encountered during construction, ConocoPhillips will be required to comply with applicable regulations of the SCAQMD, the Regional Water Quality Control Board, and the California Department of Toxic Substances Control so that significant impacts are not expected. 

Response 1-33

See Responses 1-31 and 1-32 regarding soil contamination and why such impacts are not expected to be significant. It should also be noted that, at this time, there is no known soil contamination that will be encountered within the project sites. Therefore, potential impacts associated with soil contamination are speculative. 

Existing laws and regulations address the discovery and remediation of contaminated sites, including the discovery of such sites during construction activities. Existing laws require health and safety plans, worker training, and various other activities which serve to protection workers from exposure to contamination, including 29 CFR Part 1910.120, Hazardous Waste Operations and Emergency Response (Fed-OSHA, HAZWOPER); CCR 5192, Hazardous Waste Operations and Emergency Response (Cal-OSHA, HAZWOPER); and SCAQMD Rule 1166, Volatile Organic Compound (VOC) Emissions from Decontamination of Soil.

Monitoring required under SCAQMD Rule 1166, if necessary, can help detect VOC contamination that exceeds 50 ppmv.  The hazardous waste regulations in Title 22 of the CCR establish requirements for hazardous waste handling, transport and disposal.  These requirements apply to all contamination, whether it is discovered as part of construction or some other activities.  In addition, these requirements protect the health and safety of the workers, as well as the nearby population including sensitive receptors.

The presence of soil contamination will be determined through routine monitoring as required by SCAQMD Rule 1166.  If contamination is discovered, the health and safety plan will be developed that specifically requires the use of employees trained in hazardous material/waste procedures, personnel protective clothing, and so forth that minimize employee exposure.  Based on the above, existing rules and regulations that apply to the Refinery require monitoring and remediation.

Response 1-34

Regulatory procedures are currently in place for identifying soil contamination.  See Response 1-33 regarding testing for contamination, follow up requirements, and other regulatory requirements for identifying potentially contaminated soil.

Response 1-35

See Responses 1-31, 1-32 and 1-33 regarding soil contamination. In McQueen v. Board of Directors (1988) 202 Cal. App. 3d 1136, the court did not conclude that the existence of toxic contamination on a project is a significant impact requiring CEQA review.  In that case, the lead agency concluded that purchase of surplus federal property contaminated with toxic wastes qualified for three categorical exemptions.  The court found that the project description in the NOE was incomplete and misleading, in that it failed to reveal that the lead agency had not only purchased the property but had also adopted an interim use and management plan for the land. In so misrepresenting the project, the district had been guilty of the fallacy of division, “ . . .by separately focusing on isolated parts of the whole.”  Further, the court found that by citing the exemption, the lead agency had conceded that its action was a “project,” but hoped that no actual analysis (i.e., initial study or EIR) was required.  The court ordered the agency to conduct such an analysis, however, because the presence of hazardous material on the site created “unusual circumstances” rendering reliance on the exemptions improper.  The SCAQMD has not relied on an NOE for the ConocoPhillips Ultralow Sulfur Diesel Project.  Instead, a Negative Declaration, which includes an initial study was prepared, analyzing the entire project, including potential soil contamination.  Therefore, preparation of the Negative Declaration, including the initial study is consistent with the finding of the court in McQueen.  There is no known soil contamination that will be encountered within the proposed project sites. Therefore, the impacts associated with soil contamination are speculative.  

The comment’s description of the holding in McQueen v. Board of Directors is not accurate.  The court did not state that  “when toxic contamination is identified on a project site, the CEQA document must propose a feasible clean-up plan to safeguard public health and the environment.”  Rather, the case shows that when an agency proposes to acquire property known to be contaminated by PCBs, this information should be disclosed and discussed in the public arena.  In addition, CEQA review should include consideration of the environmental impacts of the acquiring agency’s plan for storage, use, disposal or other management of the contamination, even if that plan is preliminary at the time of environmental review.  

Response 1-36

The SCAQMD disagrees with the commentator’s opinion that the Negative Decalartion for the proposed project is “patently inadequate.”  See Response 1-30 regarding cumulative impacts with the ConocoPhillips SCR project.

Regarding the other projects referenced in this comment, the ConocoPhillips Phase 3 Project and the Ethanol Project, are separate projects that were both the subjects of separate CEQA documents.  The construction related to both projects has been completed, as these projects were required to comply with state and federal gasoline specifications that, in part, required the elimination of MTBE in gasoline and the replacement of MTBE with ethanol.  These regulations became effective December 31, 2003 and gasoline produced after that date is subject to the CARB Phase 3 requirements.  Therefore, the construction related to the CARB Phase 3 and ethanol projects has been completed and, thus, would not overlap with the construction impacts from this proposed project that has yet to begin.  Further, the refinery modifications associated with these projects occurred and the new/modified units are currently operating and, therefore, are part of the existing setting.  Thus, no cumulative impacts are expected associated with the projects referenced in this comment.

It should be noted that several of the projects referenced in this comment will result in emission benefits.  The ULSD project will allow the production of ULSD in compliance with state and federal regulations.  CARB estimates that the RFG Phase 3 requirements will reduce (on a state-wide basis) hydrocarbon emissions by 0.5 ton per day, NOx emissions by 19 tons per day, and will eliminate MTBE concentrations.  Potency-weighted TAC emissions are expected to decrease by about seven percent. The RFG Phase 3 requirements are expected to preserve and enhance the motor vehicle emission reduction benefits of the current program and will further aid in meeting the emission reductions required by the State Implementation Plan (CARB, 1999).  

In addition, the ethanol project was an environmentally beneficial project because it allowed ConocoPhillips to eliminated MTBE from reformulated gasoline substantially earlier than required by state law.  Eliminating MTBE from reformulated gasoline is considered a ground water mitigation measure because it eliminates the major source of MTBE in the environmental, which has been shown to contaminate drinking water supplies.

In 1988, CARB approved the current specifications for California diesel fuel.  These regulations, implemented in 1993, established limits on both sulfur (500 parts per million by weight or ppmw) and aromatic hydrocarbon content (10 percent by volume, and 20 percent for small refiners).  The regulations reduced SOx emissions by 80 tons per day (with concurrent sulfate particulate reductions), NOx emissions by 70 tons per day, particulate emissions by 20 tons per day, and VOC emissions by 17 tons per day statewide in 1993.  The regulation reduced toxic emissions as well.  Recently, U.S. EPA adopted national diesel fuel standards that will lower sulfur content to 15 ppmw starting in 2006.  This change enables tighter emission standards for new diesel engines and retrofits that require the use of NOx adsorbers and particulate filters.  CARB has adopted the new sulfur limits into the California diesel fuel regulations.

The diesel sulfur limit of 15 ppmw will help generate significant air quality benefits by enabling the effective performance of advanced diesel exhaust emissions control technologies that reduce emissions of ozone precursors (NOx and VOCs) and diesel particulate matter.  These control technologies are needed to achieve the emissions reductions required for compliance with the stringent diesel engine emissions standards adopted by CARB in October 2001 for 2007 and subsequent model year medium-duty and heavy-duty diesel engines.  The new emission standards represent a 90 percent reduction of NOx emissions, 72 percent reduction of VOC emissions, and 90 percent reduction of PM emissions compared to the 2004 standards.  These standards will significantly reduce emissions of NOx, VOCs, SOx, and particulate matter, which will in turn result in reductions of ozone levels and ambient particulate matter levels.  CARB estimates that the NOx emissions reductions in California are expected to range from about 100 tons per year in 2005, with an additional reduction of about 35 tons per year in 2020. CARB estimates that the particulate matter emissions reductions in California are expected to range from about 16 tons per year in 2005, with an additional reduction of about seven tons per year in 2020.  Reductions in emissions of diesel particulate matter mean reduced ambient levels of toxic air contaminants found in diesel exhaust and reduced public exposure to those contaminants (CARB, 2003).

Finally, the SCR project is expected to result in an emission reduction of about 66,000 pounds per year of nitrogen oxides (NOx) (see SCR Draft Negative Declaration page 2-9).

Response 1-37

See Response 1-30 and 1-36 regarding why impacts from the proposed project are not considered to be cumulatively considerable, resulting in the conclusion that cumulative impacts for the proposed project are not significant. 

The CEQA guidelines provide guidance for the cumulative impact analysis.  CEQA Guidelines §15064(h)(3) states the following:


“A lead agency may determine that a project’s incremental contribution to a cumulative effect is not cumulatively considerable if the project will comply with the requirements in a previously approved plan or mitigation program which provides specific requirements that will avoid or substantially lessen the cumulative problem (e.g., water quality control plan, air quality plan, integrated waste management plan) within the geographic area in which the project is located.  Such plans or programs must be specified in law or adopted by the public agency with jurisdiction over the affected resources through a public review process to implement, interpret, or make specific the law enforced or administered by the public agency.”

As indicated on page 2-7, the proposed project will comply with the Air Quality Management Plan (AQMP).  The AQMP identifies control measures necessary to lessen the cumulative air quality problem in the South Coast Air Basin and lead the Basin into compliance with the state and federal ambient air quality standards. The 2003 AQMP has been adopted by the SCAQMD and the California Air Resources Board.  The proposed project will allow ConocoPhillips to comply with the state and federal ULSD requirements.  The diesel sulfur limit of 15 ppmw will help generate significant air quality benefits by enabling the effective performance of advanced diesel exhaust emissions control technologies that reduce emissions of ozone precursors (NOx and VOCs) and diesel particulate matter. CARB estimates that the NOx emissions reductions in California are expected to range from about 100 tons per year in 2005 to about 35 tons per year in 2020. CARB estimates that the particulate matter emissions reductions in California are expected to range from about 16 tons per year in 2005 to about seven tons per year in 2020.  Reductions in emissions of diesel particulate matter mean reduced ambient levels of toxic air contaminants found in diesel exhaust and reduced public exposure to those contaminants (CARB, 2003).  It should be noted, however, that the SCAQMD did not take any emission reduction credit for mobile source emission reductions resulting from the use of ULSD.

The large decrease in emissions can be compared to the expected very small increase in emissions from the proposed project.  Therefore, the proposed ULSD project will provide an overall air quality and, thus, public health benefit (see page 2-49 of the Negative Declaration). 

Response 1-38

Inherent in this comment is the assumption that any emissions of nonattainment pollutants in a nonattainment area necessarily creates a significant cumulative impact.  The court’s opinion in Kings County Farm Bureau v. City of Hanford, 221 Cal App. 3d 692  (1990) does not expressly announce such a rule.  The court’s decision does state:


“The point is not that, in terms of ozone levels, the proposed Hanford project will result in the ultimate collapse of the environment into which it will be placed.  The significance of an activity depends upon the setting.  (Guidelines, §15064. Subd.(b).)  The relevant question to be addressed in the EIR is not the relative amount of precursors emitted by the project when compared with pre-existing emissions, but whether any additional amount of precursor emissions should be considered significant in light of the serious nature of the ozone problems in this air basin.”  (Id. at p. 718, emphasis added.)

The court, then, did not hold that, in all nonattaniment areas throughout California, the approval of a project with any emissions of ozone precursors will per se cause a significant cumulative impact.  Rather, the court simply directed the respondent agency, in preparing a new EIR address the question of whether any such emissions “should be considered significant.  Further, in some situations, an agency might reasonably conclude, without prejudicially abusing its discretion, that more than very tiny amounts of emissions in a nonattainment area are required before air quality impacts rises to the level of being “individually limited but cumulatively considerable.”  (Remy et al., Guide to the California Environmental Quality Act (1999), p. 477).  Operational VOC emissions from the proposed project of 12.3 pounds per day do not rise to the level of being “cumulatively considerable.” Note that the VOC emissions for the proposed project has been revised from that reported in the Draft Negative Declaration (see Response 1-24 for further details).

See Response 1-36 and 1-37 regarding the beneficial air quality impacts of some ConocoPhillips projects.  The ULSD project and similar projects at other refineries are needed in order to reduce emissions from mobile sources, the major source of emissions in the South Coast Air Basin (SCAQMD, 2003 AQMP).

Response 1-39

The SCAQMD is aware of the health impacts of ozone, especially on sensitive receptors such as children, the elderly, and people with respiratory ailments.  See Response 1-36 and 1-37 regarding the emission benefits associated with the ULSD Project and other similar projects.  This comment does not raise any issues with the analysis of environmental impacts in the Negative Declaration and only provides information on the health effects of ozone.  The SCAQMD staff understands the health impacts of ozone exposure and has developed the 2003 AQMP to reduce emissions of ozone-causing pollutants (i.e., NOx and VOCs) and achieve state and federal ambient air quality standards.  The 2003 AQMP identifies mobile sources as the largest source of emissions.  Further, relative to SCAQMD Governing Board direction relative to air toxics (including diesel particulates), when promulgating or amending air toxics rules, more stringent requirements are placed on facilities near sensitive receptors such as schools.  The ULSD proposed project will supply diesel fuel that complies with state and federal requirements and that ultimately will lead to emission reductions from mobile sources that use the fuels, especially diesel particulate emission reductions.

Response 1-40

The SCAQMD monitors levels of various criteria pollutants at 30 monitoring stations.  In 2002, the district exceeded the federal and state standards for ozone at most monitoring locations on one or more days.  The federal and state one-hour ozone standards were exceeded thirty-two and eighty-one days, respectively, in the Basin. The East and Central San Bernardino Mountains and the Santa Clarita Valley exceeded standards most frequently. Other areas that exceeded the state ozone standards included the San Gabriel Valley, San Fernando Valley, Riverside County including the Coachella Valley and San Bernardino Valley. 

The project site is located within the SCAQMD's South Coastal Los Angeles County monitoring area.  Recent background air quality data for criteria pollutants for the South Coast Los Angeles County monitoring station indicate that the area has not exceeded the federal 1-hour standard for ozone since 1999 (when it was exceeded on one day) and has not exceeded the state 1-hour standard since 2000 (when it was exceeded on three days). Air quality in the South Coast Los Angeles County monitoring area complies with the state and federal ambient air quality standards for CO, NOx, SOx, lead, and sulfate.  The air quality in the area also is in compliance with the federal eight-hour ozone standard, and the 24-hour and annual PM10 standard.  

The comment that the proposed project will aggravate compliance with the national and state 1-hour ozone standards is incorrect. See Responses 1-36 and 1-37 regarding the emission benefits associated with the ULSD Project and other similar projects. See also Response 1-38 for why the project is not cumulatively considerable and, therefore, should not hinder efforts to comply with state and federal standards.  The SCAQMD developed the 2003 AQMP to reduce emissions of ozone-causing pollutants (i.e., NOx and VOCs) and achieve state and federal ambient air quality standards.  The 2003 AQMP identifies mobile sources as the largest source of emissions.  The ULSD proposed project will supply diesel fuel that complies with state and federal requirements and that ultimately will lead to emission reductions from mobile sources that use the fuels.

Response 1-41

See Responses 1-37, 1-38, 1-39 and 1-40 regarding cumulative air impacts.  Since no significant cumulative impacts have been identified, there is no requirement to prepare an EIR or supplemental EIR.

Response 1-42        

The use of the cumulative impact analysis prepared for the Paramount Refinery Clean Fuels Draft EIR as part of the analysis for the ConocoPhillips ULSD project is inappropriate for the reasons outlined below. 

First, the Paramount Refinery is located about 13 miles northeast of the ConocoPhillips Carson Plant, which is a sufficient distance to preclude cumulative impacts between the refineries.  Further, the projects identified in the Paramount area (#10 – 20) are also located within a sufficient distance to avoid cumulative impacts. In fact, it was determined that only four of these projects would result in cumulative impacts with the Paramount Refinery project.  

Second, all of the refineries were required to produce gasoline in compliance with CARB Phase 3 requirements as of December 31, 2003.  Therefore, the construction of all of the CARB Phase 3 projects (#1-9 of the commentator’s list) is essentially complete and, therefore, has no bearing on the impacts from the proposed project. Further, the projects listed by the commentator (#1-9) have been operational for at least six months, while many have been operational for over a year, so that any environmental impacts associated with these projects would properly be considered as part of the existing environmental setting.  The RFG Phase 3 projects all are consistent with the AQMP, and are needed to accomplish overall reductions in emissions in the Basin by reducing emissions from mobile sources.

See Responses 1-30 and 1-36 regarding the ConocoPhillips Phase 3 Project and the Ethanol Project. 
Response 1-43

As discussed in Responses 1-30 and 1-36, there are not four projects currently underway or proposed for the ConocoPhillips Refinery.  In addition, with regards to impacts and operational process, the ULSD and SCR projects are not related to each other or the two previous CARB Phase 3 projects.  The ULSD project will not occur at the same time or result in cumulative impacts with the SCR Unit. Neither the ULSD nor the SCR project is dependent on each other.  Operation of one project could still occur in the absence of the other project.  The ConocoPhillips Phase 3 Project and the Ethanol Project were separate projects and both were the subject of separate CEQA documents.  However, the cumulative impacts were not ignored because the CARB Phase 3 EIR included evaluation of the cumulative impacts of the Ethanol Project since both of these projects involved compliance with CARB Phase 3 requirements and, therefore, are related projects.  The construction related to the CARB Phase 3 Project and the Ethanol Project has been completed and the operation of these projects is part of the current environmental setting.   Therefore, piecemealing has not occurred for any of the projects referenced in this comment, especially since three of the projects, the Ethanol Project, the SCR project, and the ULSD project provide net environmental benefits.  Further, the projects are independent and do not rely on each other so that any one could function without the other.  

Response 1-44

Comment noted.  The comment discusses the legal standard for analyzing “piecemealing” of a single project under CEQA.  As noted in Responses 1-42 and 1-43, no piecemealing has occurred in this case.

The comment referring to the NRDC v. LA is noted.  That case concerned the city's approval of a permit and lease for a three-phased project.  No CEQA review was conducted on the three-phased project prior to the approval of the permit, and environmental concerns were handled though a "side-agreement" issued several months later.  Though the city eventually conceded to preparation of an EIR for the second and third phases of the project, construction of the first phase of the project was proceeding,  NRDC v. LA has no bearing on the proposed ConocoPhillips SCR Unit project because, as discussed previously, this project is not part of any larger “refinery modernization project,” or a subsequent phase of a single project.  Rather, it is a stand-alone project motivated by the company's need to comply with changing limits on the sulfur content of diesel fuel.  The proposed ULSD project does not flow from the other projects listed in comment 1-43, nor does it advance those other projects.  None of the four listed projects is a necessary precedent to any of the others, nor does approval of any one of the projects commit the applicant or the lead agency to any of the other projects.  Each of the four projects has a separate purpose, and each can be pursued independently with no impact on the others.  Unlike the phase one project at issue in NRDC v. LA, the appropriate level of CEQA review has been conducted for each of the four projects mentioned in comment 1-43.

Response 1-45

While the ConocoPhillips Refinery itself is an integrated refinery that operates at two sites, the ULSD project is not part of any larger project and is specifically intended to produce diesel fuels in compliance with state and federal requirements (see Negative Declaration, p 1-1 and 1-4.)  The comment that “the Negative Declarations for the ULSC (sic) and SCR projects admit that at least some of each project will be built at each of the 2 ConocoPhillips locations” is incorrect (see Draft Negative Declaration page 1-2).

The SCR Project involves the installation of an SCR Unit to reduce NOx emissions from Boiler 10 at the Carson Plant.  The project includes an SCR Unit and ammonia tank at the Carson Plant. No portion of this project will occur at or involve any physical modifications at the Wilmington Plant. The ULSD Project is a separate project that will be located at the Wilmington Plant, about three miles southwest, of the Carson Plant.  The ULSD Project will allow ConocoPhillips to produce diesel fuel in compliance with state and federal regulations and has nothing to do with the proposed SCR Unit to control NOx emissions from Boiler 10 at the Carson Plant.  The SCR project and ULSD project do not rely on each other and one project can be constructed without the other.

The two projects have different construction schedules.  The peak construction period associated with the SCR Unit is expected to occur in September 2004.  The peak construction period associated with the ULSD project is expected to occur during mid-2005.  Therefore, peak construction is not expected to overlap.

See Response 1-43 regarding the comment that there are “4 phases” of the same project (“the refinery modernization project”).  This comment is incorrect as the goals and objectives of the projects are very different.  There is no “refinery modernization  project” at the ConocoPhillips Refinery as referred to in this comment.  Three of the four projects at the ConocoPhillips Refinery are being undertaken to comply with state and federal reformulated gasoline and ultra low sulfur diesel specifications.  The fourth project, the SCR project, is being undertaken to comply with ConocoPhillip’s SCAQMD Rule 2009.1 Compliance Plan. The Ethanol Import and Distribution Project and the CARB Phase 3 Project were previously evaluated for cumulative impacts in the CARB Phase 3 EIR. As explained in Response 1-43, the CARB Phase 3 Project, the SCR Project and the ULSD Project are all separate projects. In addition, CEQA review has not been avoided as the impacts from the Ethanol Import and Distribution Project were included in the cumulative analysis of the other CARB Phase 3 EIR.  Further, both the SCR and ULSDD projects have undergone CEQA reviews, which concluded that neither project would generate significant adverse environmental impacts.

Response 1-46

Response 1-44, NRDC v. LA concerned a single multi-phase project.  Contrary to the description in the comment, the case did not involve a series of negative declarations.  Rather, the problem identified by the court was that construction was proceeding on Phase 1 of the project even though no CEQA review had been conducted on Phases 1, 2 or 3.  (An EIR was underway for Phases 2 and 3, only.)  As discussed, the proposed ULSD Project is not part of any larger “refinery modernization project,” and CEQA review has been conducted on each of the projects identified in Comment 1-43 prior to commencement of construction.

Kings County Farm Bureau v. City of Hanford did not involve project definition or phased projects.  The problem in Kings County was that the air quality analysis in the EIR for a cogeneration power plant included separate consideration of on-site stationary emissions and off-site indirect and/or mobile emissions.  Neither category alone was considered significant, but the EIR never evaluated the significance of the total project emissions.  The negative declaration for the ULSD Project has not inappropriately divided project emissions in the manner found unacceptable in Kings County.

Response 1-47

The CEQA Guidelines §15071 require the following for project descriptions:  “(a) A brief description of the project, including a commonly used name for the project, if any; (b) The location of the project, preferably shown on a map, and the name of the project proponent; (c) A proposed finding that the project will not have a significant effect on the environment; (d) an attached copy of the initial study documenting reasons to support the finding; and (e) mitigation measures, if any . .”  The Guidelines do not require that project descriptions include every minute detail needed to calculate emissions from the proposed project.  This level of detail is provided elsewhere in the document.

The comment that “The Negative Declaration for the CP ULSD Project fails to include basic information necessary to assess the impacts of the Project” is incorrect.  The Negative Declaration includes information in Appendix A on the methodology and assumptions used to calculate emission increases associated with the proposed project.  See Response 1-24 and 1-27 regarding emissions from fired sources.  Also, see Responses 1-6 and 1-7 regarding baseline emissions.  Note that there are no physical modifications required to any fired sources at the Refinery and no permits would be required. 

The Wilmington Plant currently generates several truck trips a day during catalyst changing in the reactors.  The proposed project will generate an additional two to three trucks during catalyst changing, which occur once every two to three years.   Therefore, on a daily or yearly average, no increase in emissions from trucks is expected.  On a worst-case day (once every two to three years), truck traffic could increase by three trucks on a single day.  Therefore, the project emissions will be revised to include the emissions from three trucks per day, which were calculated to be 7 lbs/day of CO, one lb/day of VOC, 9 lbs/day of NOx, and less than one pound per day of SOx and PM10. The project emissions will remain less than significant.  This new information does not change any conclusions regarding the significance of impacts and merely provides insignificant modifications to the Negative Declaration and, therefore, does not require recirculation of the Draft Negative Declaration pursuant to CEQA Guidelines §15073.5.

Response 1-48

See Response 1-47 regarding the fact that the Negative Declaration for the proposed project complies with all relevant CEQA requirements relative to the project description.  

Response 1-49

See Responses 1-30, 1-36, 1-42, 1-43, and 1-45 regarding cumulative impacts.

Response 1-50

The Negative Declaration discussed the length of the construction period in terms of peak construction period and total construction period, without clarifying the differences.  The total construction period is about 18 months and the peak construction period is about 2 months.  The length of time that is estimated for grading activities in the Negative Declaration is about three months (90 days) so that the fugitive dust emission estimate provided to the public is conservative.  The Negative Declaration will be revised to clarify the construction period.  Note that this clarification has no impact on the estimate of peak construction emissions or traffic. The number of pieces of construction equipment, the maximum number of workers, the number of delivery trucks, etc., are based on the peak construction day. The important point is that the determination of significance is based on the peak construction period, i.e., the day when the most emission generating activities are occurring.  Even using the peak construction day, construction emissions does not exceed the applicable construction significance thresholds.  

Response 1-51

See Responses 1-31, 1-32, and 1-33 regarding soil contamination at the Wilmington Plant.

Response 1-52

The SCAQMD disagrees with the commentator’s opinion that the project description is inadequate.  See Response 1-47 regarding the Project Description.

Response 1-53

No evidence has been provided to support the commentator’s claim that an EIR is required for the proposed project.  See Responses 1-5, 1-6, 1-22, 1-23, 1-25, 1-26, 1-30, and 1-42.  The information used by the commentator to support his assertion that an EIR is required is either incorrect or based on an incorrect interpretation of CEQA.  Further, as discussed in the above responses and the Draft Negative Declaration, there is no evidence of any significant adverse project-specific or cumulative impacts associated with the proposed project and, thus, the preparation of an EIR is not required (PRC §21080(c)).  










COMMENT LETTER NO. 2

COMMUNITIES FOR A BETTER ENVIRONMENT

Scott Kuhn and Colleen Flynn

March 3, 2004

Response 2-1

Although CBE opposes the ULSD project, it will ultimately reduce mobile source emissions, especially diesel particulate emissions, which are considered to be carcinogenic.  As a result, the proposed project will improve air quality and provide human health benefits to the residents of the district.  The SCAQMD staff disagrees that the ULSD Negative Declaration violated CEQA requirements. CEQA requires the lead agency to evaluate a project by conducting an initial study “to determine whether an EIR or a negative declaration must be prepared (CEQA Guidelines §15365).  The CEQA document, whether an EIR or negative declaration, is circulated to the public “to allow the public an opportunity to fully and meaningfully participate in the CEQA process.”  This process is not solely the result of or the requirement of an EIR.  Specifically, the preparation of an EIR is required when it is determined that a project may have a significant effect on the environment (CEQA Guidelines §15064(a)(1)).  As discussed in the Negative Declaration (see Chapter 2) and the responses below, no significant adverse environmental effect has been identified for the proposed project.  Therefore, the preparation of a negative declaration is appropriate for the proposed project (CEQA Guidelines §15070(a)).  See Responses 1-5 and 1-30 with regard to the Negative Declaration as the appropriate CEQA document for the proposed project.  Pursuant to CEQA Guidelines §15073, the negative declaration process allows the public an opportunity to participate in the CEQA process during a 30-day public review and comment period.  An extension of the comment period was provided at the request of the commentator to allow an additional 10-days for public comments.  Therefore, the requirements of the CEQA Guidelines relative to public review were satisfied and there was full opportunity for the public to review and comment on the ULSD Negative Declaration.  Finally, as explained in the following responses, the proposed project will produce fuels that will reduce emissions from mobile sources that use those fuels, thus, providing public health benefits.  

Response 2-2

The SCAQMD is aware of CEQA's requirement that an EIR be prepared where substantial evidence in the record supports a fair argument that significant impacts may occur.  Where there is no such substantial evidence, however, Public Resources Code Section 21080(c) requires that the lead agency "shall adopt" a negative declaration.  Substantial evidence, defined in CEQA Guideline Section 15384, means "facts, reasonable assumptions predicated upon facts, and expert opinion supported by facts."  Argument, speculation, unsubstantiated opinion and erroneous or inaccurate information is not substantial evidence.  In the case of the ULSD Project, the record does not contain substantial evidence supporting a fair argument that the proposed project may have a significant impact on the environment.  Therefore, a negative declaration is appropriate.  See Responses 1-1 regarding the preparation of a negative declaration, and Response 1-3 regarding Public Resources Code Section 21080(c).

This comment letter fails to provide any data or analysis showing that the proposed project may generate significant impacts and, thus, require the preparation of an EIR.  This comment letter provides no technical data or facts that would qualify as “substantial evidence.”  The comment reflects the commentator’s opinion that an EIR is required but provides no information or data to support that opinion.  The unsubstantiated opinion in the comment is contradicted by the Negative Declaration which analyzed the environmental impacts associated with the proposed project and concluded, based on substantial evidence (e.g., careful and thorough emissions estimates and the SCAQMD air quality significance thresholds) that the environmental impacts would be not significant, thus qualifying for the preparation of a Negative Declaration.  

CEQA Guidelines §15064(f)(4) indicates that “the existence of public controversy over the environmental effects of a project will not require preparation of an EIR if there is no substantial evidence before the agency that the project may have a significant effect on the environment.” Again, the comment provides no substantial evidence that the proposed project will result in significant environmental impacts and, thus, require the preparation of an EIR.  No uncertainty has been created by conflicting assertions in the comment because any such assertions are not supported by fact, reasonable assumptions predicated on fact, or expert opinion supported by fact.  The Negative Declaration, on the other hand, does rely on fact, reasonable assumptions predicated upon fact, and expert opinion supported by fact. 

In the case of Quail Botanical Gardens v. City of Encinitas, the project opponents presented both expert and lay testimony, including site photographs and a surveyor's report identifying specific locations most impacted by the project.  The project applicant provided evidence consisting of photographs of poles set on the property to indicate the height of the proposed structures.  The court found that even the applicant's evidence revealed that the views would be impaired.  In contrast, this comment simply disputes the conclusions of the Negative Declaration without providing any expert opinion or analysis supported by fact.  The decision in Quail Botanical Gardens confirms that courts should give the lead agency “the benefit of the doubt on any legitimate disputed issues of credibility.”  Credible evidence that the proposed ULSD project would not have significant impacts was included in the Negative Declaration.  For example, air emissions were calculated and compared to the established SCAQMD thresholds to determine that the proposed project’s impacts on air quality were expected to be less than significant.  The comment letter provides no credible evidence supporting the opinion expressed in Comment 2-2, and there is no other credible evidence in the record supporting this opinion.

Response 2-3

The SCAQMD staff disagrees with the commentator’s opinion that, “even if the emissions produced do not exceed the SCAQMD’s threshold of significance, the pollution may nevertheless be significant . . .”  This opinion is contrary to CEQA Guidelines §15064(f)(3) and §15064.7(a).  The SCAQMD has established significance thresholds which are the levels used to determine if an increase in a pollutant is significant per CEQA. If the increase in emissions does not exceed the thresholds, then the impacts are not significant.  With regard to the opinions expressed in this comment concerning substantial evidence for preparing an EIR, please refer to Response 1-3.

See page 2-13 of the Negative Declaration for a discussion of the odors and health impacts associated with hydrogen sulfide. The proposed project will remove additional sulfur from refinery streams in the form of hydrogen sulfide.  Hydrogen sulfide has a low odor threshold and smells like rotten eggs. Hydrogen sulfide is handled in the Wilmington Plant sulfur recovery units where it is converted into elemental (solid) sulfur (which is generally not an odor source). The odor threshold for hydrogen sulfide is 42 ug/m3, which is the same as the acute REL. Modeling completed as part of the health risk assessment indicated that the ground level concentration based on the maximum hourly hydrogen sulfide concentration, is orders of magnitude below the odor threshold (0.00483 ug/m3 vs 42 ug/m3) for hydrogen sulfide.  Therefore, emissions of hydrogen sulfide are well below the acute REL of 42 ug/m3, and below the odor threshold. Therefore, no significant odor impacts are expected.

The opinion of the commentator that the hydrogen sulfide emissions poses significant threats to health and the environment is not consistent with the hazard analysis completed as part of the Negative Declaration (see Appendix B). The potential hazards associated with the hydrogen sulfide have been evaluated in the Negative Declaration (see Negative Declaration, Appendix B) and were determined to be less than significant. The proposed project could generate additional hydrogen sulfide emissions in the event of a release for the proposed new reactor. A release of the entire contents of hydrogen sulfide from the reactor is not expected to generate hydrogen sulfide concentrations that exceed the Emergency Response Planning Guidelines (ERPG) 2 threshold levels (see Negative Declaration, pages 2-27 through 2-28 and Appendix B) or exposure to any person outside of the ConocoPhillips Wilmington Plant.  The ERPG thresholds are the maximum airborne concentration below which it is believed nearly all individuals could be exposed for up to one hour without experiencing or developing irreversible or other serious health effects or symptoms that could impair their ability to take protective action.  Exposure to ERPG 2 levels of toxic air contaminants is the SCAQMD’s typical hazard significance threshold.  Therefore, no adverse significant impacts were identified related to emissions from hydrogen sulfide associated with the proposed project. 

Response 2-4

This comment simply expresses the commentator’s opinion.  No evidence, data or other technical information are provided to support the opinion that construction air quality impacts will be significant.  The construction impacts associated with the proposed project were analyzed in the Negative Declaration and determined to be less than significant as discussed below.  The commentator presents no evidence or technical data that the analysis in the Negative Declaration was inaccurate.

The air quality impacts associated with the proposed project including diesel exhaust and truck traffic were analyzed in the Negative Declaration (pages 2-9 and 2-10, and Appendix B). The estimated construction emissions are well below the applicable construction significance thresholds for all pollutants and, therefore, less than significant (see Draft Negative Declaration page 2-10). 

Very little on-site painting is expected.  Most of the new equipment associated with the proposed project is either stainless steel and/or insulated, so painting is not required.  Any uninsulated carbon steel equipment will be painted at the fabrication shop before delivery to the site.  Coating emissions at the fabrication shops are limited by the appropriate rule and permit conditions such as coating booths, etc.  Once equipment is installed, minor touch-up work may be necessary to cover any nicks or scratches from the installation process.  Therefore, emissions from on-site painting are expected to be negligible.

Also, note that the use of ULSD will improve air quality. The use of ULSD (i.e., diesel with a sulfur limit of 15 ppmw) will help generate significant air quality benefits by enabling the effective performance of advanced diesel exhaust emissions control technologies that reduce emissions of ozone precursors (NOx and VOCs) and diesel particulate matter.  These control technologies are needed to achieve the emissions reductions required for compliance with the stringent diesel engine emissions standards adopted by CARB in October 2001 for 2007 and subsequent model year medium-duty and heavy-duty diesel engines.  The new emission standards represent a 90 percent reduction of NOx emissions, 72 percent reduction of VOC emissions, and 90 percent reduction of PM emissions compared to the 2004 standards.  These standards will significantly reduce emissions of NOx, VOCs, SOx, and particulate matter, which will in turn result in reductions of ozone levels and ambient particulate matter levels.  CARB estimates that the NOx emissions reductions in California are expected to range from about 100 tons per year in 2005 to about 35 tons per year in 2020. CARB estimates that the particulate matter emissions reductions in California are expected to range from about 16 tons per year in 2005 to about seven tons per year in 2020.  Reductions in emissions of diesel particulate matter mean reduced ambient levels of toxic air contaminants found in diesel exhaust and reduced public exposure to those contaminants (CARB, 2003).

The traffic impacts associated with the construction phase of the proposed project were also analyzed in the Negative Declaration (see pages 2-47 and 2-48).  Construction of the proposed project is expected to require three truck trips per day and about 150 worker trips per day.  The small traffic volume generated by the proposed project is expected to be less than significant as the local streets carry between 20,000 and 24,000 vehicles per day.  

Since construction will not cause significant impacts to any environmental resources identified on the environmental checklist, the mitigation measures proposed by the commentator are unnecessary and not required.  In addition, many of the suggested mitigation measures address resource areas that are beyond those areas of potential impacts mentioned in the comment and that are either unaffected by the project or have less than significant impacts.  Therefore, even if implemented, the measures would not mitigate the potential impacts, thus failing to fulfill the intentions and purpose of CEQA mitigation measures, including the requirement for an “essential nexus (i.e., connection) between the mitigation measure and the legitimate government interest”  (CEQA Guidelines §15126.4(a)(4)(A).

As noted in Response 1-3, the SCAQMD staff disagrees with the commentator’s opinion that, “even if the pollution produced by construction does not exceed the SCAQMD’s threshold of significance, the pollution may nevertheless be significant . . .”  This opinion is contrary to CEQA Guidelines §15064(f)(3) and §15064.7(a).  The SCAQMD has established significance thresholds, which are the levels used to determine if an increase in a pollutant is significant per CEQA. If the increase in emissions does not exceed the thresholds, then the impacts are not significant.  With regard to the opinions expressed in this comment concerning substantial evidence for preparing an EIR, please refer to Response 1-3.

Response 2-5

See Responses 1-6 and 1-7 regarding baseline emissions.

Response 2-6

The SCAQMD staff disagrees that piecemealing of ConocoPhillips projects has occurred for the reasons addressed in Response 1-42, 1-43, and 1-45.  

Response 2-7

Please see responses 1-2 and 2-3 regarding the less than significant contribution of impacts and beneficial impacts from the proposed project, individually and cumulatively.  See also Responses 1-30, 1-36, 1-37 and 1-42 regarding why cumulative impacts from the proposed project will not be significant.  The proposed project’s potential impacts on all receptors, including those belonging to minority and low income communities were addressed in the analysis of potential adverse impacts in Chapter 2 of the Negative Declaration. Accordingly, since the proposed project will not cause a significant adverse impact, no significant disproportionate impact on disadvantaged communities or communities of color will occur.  Please note that currently there are no requirements to analyze environmental justice as a separate issue in the CEQA process.  

The SCAQMD staff has demonstrated its commitment to environmental justice by adopting a comprehensive program of measures to reduce adverse environmental justice impacts.  Please see the SCAQMD’s website at www.aqmd.gov for more details on the environmental justice measures and additional public information.  The original 10 environmental justice initiatives, adopted in 1997, have been completed or are ongoing.  These include: Town Hall Meetings, ambient monitoring of air toxics, community response teams, expanded CEQA commenting, an Environmental Justice Task Force, participating in a City of Los Angeles Environmental Justice Forum, providing incentives for early clean-up or removal of diesel engines, improved field inspection technology, portable equipment guidelines to protect sensitive receptors, and amending air toxic control rules, Rules 1401 and 1402, to further reduce toxic emissions.

Beyond these original 10 initiatives, the SCAQMD has adopted a number of additional measures, which reduce emissions in areas with high concentrations of air toxics.  An outgrowth of the SCAQMD’s Multiple Air Toxics Exposure Study (MATES-II) conducted in 1998-1999 was a landmark series of fleet rules requiring alternative fuel vehicles to replace diesel vehicles in many public fleets, including transit and school buses.
  Also, the SCAQMD adopted a rule to significantly reduce the sulfur content of diesel fuel.

Similarly, in March 2000, the SCAQMD adopted an Air Toxics Control Plan designed to achieve an additional 50 percent reduction in air toxics exposure, including measures for source-specific rules.  The SCAQMD has also adopted measures to specifically reduce risks in the port areas.  These include Rule 1158 amendments to prohibit open storage of petroleum coke, and a large number of incentive grants to reduce diesel emissions from marine vessels in the ports.  Some incentive programs, including the Carl Moyer program for diesel clean-up, are required to target funds to areas having the highest exposure to pollutant concentrations, including low income populations and communities of color, or both.  The SCAQMD has voluntarily incorporated this concept into other incentive programs.  The SCAQMD has also adopted a program of extensive targeted outreach toward ethnic communities in the Basin, designed to ensure these communities are adequately informed and know how to make their voices heard.

In July 2002, SCAQMD staff proposed a series of further enhancements to the SCAQMD’s environmental justice programs. In particular, staff proposed development of a low-emission and clean-equipment control measure for the category of off-road intermodal equipment, such as that operated at ports and large distribution centers, including off-road diesel equipment.  This measure will further reduce diesel emissions in the port.  In conjunction with the SCAQMD’s environmental justice enhancements, the SCAQMD’s Governing Board has directed staff to include more stringent control requirements for air toxics sources near sensitive receptors, in particular schools.  Two recent rule projects, amendments to Rule 1469 and new Rule 1470, include more stringent requirements for diesel engine sources near schools.

Thus, the SCAQMD is actively pursuing a myriad of measures to reduce risks, and is fully committed to implementing concrete measures to address environmental justice concerns.  In discussing how to reduce disparate impacts, U.S. EPA has stated, “Efforts that focus on all contributions to the disparate impact, not just the permit at issue, will likely yield the most effective long-term solutions.”  (65 Fed.Reg. at 29662, June 27, 2000.)  The SCAQMD is carrying out an aggressive program of emission controls for all sources within the SCAQMD’s jurisdiction that contribute to air quality concerns in the affected area as well as a comprehensive program of environmental justice measures, consistent with U.S. EPA’s recommendation.

Response 2-8

The ConocoPhillips Rodeo Refinery located in northern California is a totally different refinery than the ConocoPhillips Los Angeles Refinery. No two refineries are the same. Each is designed and run differently, for example, some were designed for different crude slates than others.  As a result, different refineries may have different mixes of equipment in many different sizes and configurations.  Further, the ULSD project at the Rodeo Refinery required much more extensive construction activities and modifications than the Los Angeles Refinery.  An EIR was determined to be the appropriate environmental document for the Rodeo Refinery due to potentially significant adverse environmental impacts.  However, no significant adverse impacts have been identified for the ULSD at the Wilmington Plant so that a Negative Declaration is the appropriate environmental document for the current project.  

Response 2-9

Public notice of the proposed project was provided per the requirements of CEQA.  The Public Resources Code (PRC) §21092 requires that notice “shall be given to the last known name and address of all organizations and individuals who have previously requested notice and shall also be given by at least one of the following procedures:”  (A) Publication in a newspaper of general circulation in the area affected by the proposed project.  “If more than one area will be affected, the notice shall be published in the newspaper of largest circulation from among the newspapers of general circulation in those areas.” (B) posting of the notice on- and off-site in the area where the project is to be located; and (C) direct mailing to the owners and occupants of contiguous property shown on the latest equalized assessment roll.  

Public notice of the availability of the Negative Declaration was provided in several different ways.  First, notice was given via direct mailing to the last known name and address of all organizations and individuals who have previously requested notice. Second, notice was provided in the Los Angeles Times, the newspaper of largest circulation on January 22, 2004 and in the Daily Breeze on January 22, 2004.  These actions comply with the minimum CEQA requirements.  In addition to these minimum requirements, additional noticing was provided as follows.  Per PRC §21092(b)(3)(B), the notice was posted off-site at the Los Angeles County Clerk’s Office (see also CEQA Guidelines §15187(d)).  The notice was provided via electronic mail to a number of interested entities including environmental groups, public agencies and interested individuals that have expressed interest in receiving SCAQMD environmental notices.  Finally, the document itself was available online at the SCAQMD’s website the first day of the public comment period and also hardcopies of the document were available the first day of the public comment period at the SCAQMD’s headquarters located at 21865 Copley Drive, Diamond Bar, California.  

Based on the above, public notice has been provided on the proposed project in a manner that meets and exceeds the CEQA requirements for public notice for negative declarations. CEQA does not require that the documents be translated into Spanish. If anyone requested the notice to be translated, the SCAQMD has multi-lingual staff members to assist.  No one requested such assistance.  The SCAQMD has initiated a policy of translating some notices into Spanish or other languages where a particular language group may be affected by SCAQMD rules and regulations.  This policy does not currently apply to CEQA documents.

Response 2-10

CEQA does not require that a public hearing be held as part of the CEQA process for a proposed project.  CEQA Guidelines §15202 states in part “CEQA does not require formal hearings at any stage of the environmental review process.  Public comments may be restricted to written communication” (CEQA Guidelines §15202).  The request for a public hearing was considered.  The environmental review of the project indicates that the proposed project has environmental benefits and is necessary to comply with state and federal fuel specifications. Further, no one else has requested a public hearing and only two comment letters were received on this project
 during the public comment period so that the SCAQMD staff does not believe that a public hearing on this project is warranted at this time.

Response 2-11

The proposed project is not expected to generate significant adverse environmental impacts but is expected to result in beneficial impacts on air quality by reducing emissions from vehicles that use the fuel, therefore, creating beneficial health impacts.  See Responses 2-4 and 2-7 regarding why the proposed project will not generate significant adverse cumulative impacts.  The intent of this comment is not clear and the definition of a “Good Neighbor Agreement” is not provided in this comment and is beyond the scope of the proposed project.  The commentator is not precluded, however, from contacting the ConocoPhillips Refinery directly to make this request. 

Response 2-12

Communities for a Better Environment is currently on the SCAQMD’s CEQA mailing list to receive notification of the availability of SCAQMD CEQA documents and will continue to be included on the list of interested parties with respect to the ULSD project and will be notified of future public meetings, documents, and other notices related to the project.

Response 2-13

No evidence has been provided to support the commentator’s opinion that an EIR is required for the proposed project.  See responses 1-5, 1-30, 2-2, 2-3, 2-4 and 2-8.  Further, as discussed in the above responses and the Draft Negative Declaration, there is no evidence of any significant adverse project-specific or cumulative impacts associated with the proposed project and, thus, the preparation of an EIR is not required (PRC §21080(c)).  
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Elaine Chang

Deputy Executive Officer

Planning, Rules, and Area Sources

South Coast Air Quality Management District
21865 E. Copley Drive

Diamond Bar, CA 91765

Re:  ConocoPhillips Los Angeles Refinery Ultra Low Sulfur Diesel Project
Dear Ms. Chang:

As the City Attorney for the City of Los Angeles, my public safety role extends to
prosecution of misdemeanors and advising the Mayor and City Council on ways to
protect public health and the environment.

My Office recently learned of a proposed project at the ConocoPhillips refinery
to produce low sulfur diesel fuel. The project will allow ConocoPhillips to install two new
reactors, a new cooling tower, a caustic scrubber and new hydrogen distribution piping
at its Wilmington refinery located at 1660 West Anaheim Street in the City of Los
Angeles. A negative declaration was prepared for the project pursuant to the California
Environmental Quality Act ("CEQA").

My Office strongly supports the production of low sulfur diesel fuel and the South
Coast AQMD’s Rule 431.2 (Sulfur Content of Liquid Fuels). However, ConocoPhillips’
activities result in substantial air emissions in the Wilmington area, already burdened by
the cumulative impacts of various industrial facilities. As you are aware, Wilmington is
one of the communities of concern in my new Environmental Justice Program, a
comprehensive effort to improve the quality of the urban environment in neighborhoods
throughout the City of Los Angeles. In fact, the South Coast AQMD is a key ally in this
effort, and our collaboration is one of the greatest assets of the Environmental Justice
Program.

My Office writes to request that the South Coast AQMD consider whether an
Environmental Impact Report ("EIR") is needed to analyze the ConocoPhillips project
and ensure that all feasible mitigation measures are implemented to reduce air quality
impacts on the Wilmington community and our region. An EIR would ensure that the

AN EQUAL. EMPLOYMENT OPPORTUNITY —~ AFFIRMATIVE ACTION EMPLOYER
200 NORTH MAIN STREET ¢ LOS ANGELES, CA 90012-4131 » 213.978.8100 ¢ 213.978.8310 TDD

Recyclable and made from recycled waste. @





[image: image2.png]Elaine Chang
May 17, 2004
Page Two

project benefits our State by producing low sulfur diesel, while also benefiting the local
community by reducing refinery emissions to the maximum extent feasible. For
example, we are informed that other refineries in the State prepared EIRs for similar
low sulfur diesel fuel projects.

The negative declaration identifies the permitted level of emissions for the
ConocoPhillips refinery as the baseline for considering the environmental impacts of the
proposed project. In other words, the negative declaration uses the level of emissions
that ConocoPhillips is allowed to emit under existing permits as the baseline, even
though ConocoPhillips may not have released that level of emissions in the past.

My Office recommends that the South Coast AQMD analyze whether the
baseline for CEQA purposes should be the actual level of existing emissions at the
ConocoPhillips refinery, even if less than currently permitted. My Office understands
that if the existing emissions at ConocoPhillips were used as a baseline, that the
emissions from the proposed project may exceed CEQA significance thresholds.

Thank you for your attention to the issues addressed in this letter. Let me
emphasize that | personally applaud the South Coast AQMD’s many efforts at
improving environmental quality in Los Angeles and throughout the South Coast Air
Basin. My Office looks forward to partnering with the South Coast AQMD on numerous
projects in the future. Should you have any questions about the content of this letter,
please contact Deputy City Attorney Gideon Kracov at 213-978-8036. '

Veryruly yo
é J. Delg#

Los AQgeles Cit

101912





COMMENT LETTER NO. 3

CITY OF LOS ANGELES

Rockard J. Delgadillo

May 17, 2004

Response 3-1

The comments regarding the role of the City Attorney are noted.  As noted in this comment, a negative declaration was prepared for the proposed project pursuant to CEQA.  A negative declaration is the appropriate CEQA document because no significant adverse impacts were identified for the project (CEQA Guidelines §15002(K)(2)).

Response 3-2

The SCAQMD appreciates your support for the production of ultra low sulfur diesel as it will ultimately result in benefits to the public health.  In addition, the SCAQMD is strongly committed to environmental justice principles by adopting a comprehensive program of measures to reduce adverse environmental justice impacts. The SCAQMD’s website (www.aqmd/ej/index.htm) provides the public details on the environmental justice measures as well as additional public information.  The original 10 environmental justice initiatives, adopted in 1997, have been completed or are ongoing.  These initiatives include: Town Hall Meetings, ambient monitoring of air toxics, community response teams, expanded CEQA commenting, an Environmental Justice Task Force, participating in a City of Los Angeles Environmental Justice Forum, providing incentives for early clean-up or removal of diesel engines, improved field inspection technology, portable equipment guidelines to protect sensitive receptors, and amending air toxic control rules, Rules 1401 and 1402, to further reduce toxic emissions.  The proposed project is consistent with the initiative to clean up diesel engines as engines using the ultra low sulfur diesel will have lower exhaust emissions.  Further, in 2002 the SCAQMD Governing Board adopted 23 enhancements to the environmental justice program that covered a wide variety of topics including a series of enhancements categorized as further reducing health risks, greater community access and involvement, and economic incentives for accelerated air pollution mitigation.  See Response 2-7 for further details on the SCAQMD’s environmental justice program.

The SCAQMD staff is concerned with the public health of the Wilmington community, as it is with all communities within the jurisdiction of the SCAQMD. In order to comply with state and federal requirements for diesel fuels, the proposed project involves modifications to the Refinery to produce ultra low sulfur diesel (ULSD) fuel.  In October 2001, the California Air Resources Board (CARB) adopted stringent diesel engine emissions standards for 2007 and subsequent model year medium-duty and heavy-duty diesel engines.  The new emission standards represent a 90 percent reduction of nitrogen oxide (NOx) emissions, 72 percent reduction of volatile organic compound (VOC) emissions, and 90 percent reduction of particulate matter (PM) emissions compared to the 2004 standards.  These standards will significantly reduce emissions of NOx, VOCs, SOx, and PM, which will in turn result in reductions of ozone levels and ambient particulate matter levels.  Control technologies are needed to achieve the emissions reductions required for compliance with these standards.  While the proposed project is expected to result in a VOC emission increase of about 12.3 pounds per day (lbs/day) (see page 2-10 of the Final Negative Declaration for further details), the adverse air quality impact is not significant since it is much less than the SCAQMD significance criterion of 55 lbs/day for VOC emissions.  In addition, the new diesel sulfur limit of 15 ppmw will help generate substantial air quality benefits by enabling the effective performance of advanced diesel exhaust emissions control technologies that reduce emissions of ozone precursors (NOx and VOCs) and diesel particulate matter.  Please note that CARB estimates the overall NOx emissions reductions in California are expected to range from about 100 tons per year in 2005 to about 35 tons per year in 2020. CARB estimates that the particulate matter emissions reductions in California are expected to range from about 16 tons per year in 2005 to about seven tons per year in 2020.  In addition, reductions in emissions of diesel particulate matter will result in reduced ambient levels of toxic air contaminants found in diesel exhaust thus reducing public exposure to those contaminants (CARB, 2003).

Response 3-3

Before undertaking an analysis of environmental impacts for any project subject to CEQA, the SCAQMD follows the standard process for determining the appropriate CEQA document.  In particular, CEQA Guidelines §15002(K) identifies a three step process for deciding which type of document to prepare for a project subject to CEQA.  CEQA Guidelines §15002(K)(2) states that if a project is not exempt from CEQA, the next step is to prepare an initial study.  Further, “if the initial study shows that there is no substantial evidence that the project may have a significant effect, the lead agency prepares a negative declaration.”  The initial study for the proposed ConocoPhillips ULSD project quantitatively demonstrated that impacts from the proposed project would not exceed any significance thresholds used by the SCAQMD.  As a result, a negative declaration is the appropriate CEQA document.

There are air quality benefits from the implementation of the proposed project (see Response 3-2).  As discussed in the Negative Declaration and in other responses to comments in this Appendix, no significant adverse impacts have been identified for the proposed project; therefore, an EIR is not required and a negative declaration was prepared in accordance with CEQA Guidelines §15070 and Public Resources Code §21080.  The preparation of an EIR would not produce additional mitigation measures since mitigation measures are only required when significant impacts have been identified.  See Response 1-5 for further discussion and additional information regarding the need for an EIR for the proposed project.  

An EIR was prepared for the ConocoPhillips Rodeo Refinery located in northern California for its ULSD project.  The ConocoPhillips Rodeo Refinery is a totally different refinery than the ConocoPhillips Los Angeles Refinery. No two refineries are the same. Each is designed and run differently, for example, some were designed for different crude slates than others. Further, the ULSD project at the Rodeo Refinery required much more extensive construction activities and modifications than the Los Angeles Refinery.  An EIR was determined to be the appropriate environmental document for the Rodeo Refinery due to potentially significant adverse environmental impacts.  However, no significant impacts have been identified for the ULSD at the Wilmington Plant so that a Negative Declaration is the appropriate environmental document for the current project.  

Response 3-4

The SCAQMD staff is aware that a proper baseline is an important part of the environmental analysis in any CEQA document.  The Refinery is made up of many different sources or potential sources of air pollution such as hundreds of pieces of equipment ranging from storage tanks to heaters and more.  Emissions from each of these devices varies over time, and each is affected by a unique set of factors, including variations in process temperatures, pressures, characteristics of the crude oil, production rate, etc.  Given the number of variables affecting each of those sources, emissions in future years may be higher or lower due to reasons totally unrelated to the proposed project.  The various pieces of equipment may achieve their peaks at different times, and sustain the peaks for different intervals of time.  In evaluating potential emissions associated with the proposed project, the CEQA review relies on one of two approaches, depending upon the pollutant involved.  For VOC, CO, PM10 and for NOx and SOx from non-RECLAIM sources, the baseline focused on the discrete equipment proposed to be added or modified.  For NOx and SOx emissions from RECLAIM sources, the District has historically used a baseline environmental setting based on the RECLAIM program.  Regardless of the number of pieces of equipment at a RECLAIM facility or the variability of operation and emissions from each, the facility always must ensure that it operates within its allocation, or purchase RECLAIM trading credits from other RECLAIM facilities that have reduced their emissions.

The proposed project will simply result in increased utilization of existing equipment and the equipment will remain within the operating parameters specified in previously issued permits.  No discretionary approval is required for the increased utilization, and because the baseline emissions, and the post-project emissions are the same, that is they are both within the allowable permitted emissions.  Please refer to Responses 1-6 through 1-16 for a more detailed, thorough discussion of baseline emissions.

The comment that if the existing emissions at ConocoPhillips were used as a baseline, the emissions from the proposed project may exceed CEQA significance thresholds is not accurate.  Even if emissions from the increased utilization of existing equipment were to be included as part of the project instead of the baseline, the emission estimates would not exceed SCAQMD CEQA significance thresholds (see detailed evaluation in Response 1-24).   The proposed project-related emission increases combined with the emissions increased from increased utilization of existing equipment are expected to be less than significant. Further, if these emissions from increased capacity utilization from existing permitted equipment were required to be counted as project emissions instead of baseline, the total emission increase would be less than significant, as evaluated in Response 1-24, Table 7 and Table 8. 

The proposed project increases are not expected to be significant, even if the emissions from increased utilization of existing equipment is considered part of the project, as opposed to the baseline because the increase would be allowable under the existing permit and, thus, allowable whether the proposed project existed or not. The air permits for existing sources (including boilers, cogeneration facilities, hydrogen plants and power plants) are based on the maximum allowable capacity of the facility so that additional emissions from these sources are not expected. Emission limitations have been placed on the air quality permits for these sources that limit the total emissions.  Therefore, emission increases cannot exceed the emission limitations established by the SCAQMD as permit conditions, or the operator will be in violation of the Health and Safety Code and subject to enforcement consequences.

Nonetheless, even assuming that there will be an incremental increase in emissions associated with the incremental increase in steam generation, hydrogen production and electrical generation, and these increases were considered part of the project impacts, the emission increases are expected to be less than significant.  

Response 3-5

Thank you for your comments.  The SCAQMD is willing to work with your office on this and any future projects on which you may have questions.
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� The Supreme Court recently ruled that the SCAQMD was preempted from regulating private fleets.  The SCAQMD, however, will continue to enforce the fleet vehicle rules relative to public fleets.


� One additional comment letter was received after the end of the public comment period.
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