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Wir. Jonathan Nadler {cfo CEQA)Y
21885 L. Copley Drive
Diamond Bar, CA YE765-4182
Fax: (9097396-3324

Email: mgellerEagme. ooy

Re:  CRE Comments on Motice of Freparation of 3 Draft Envimnmental Assessment for
Proposed Amendments 1o Regulaton XX — Regional Clesn Alr Incentives Markst

{(RECLAIM)

Drear hir, Madler,

Introdunetion

Comwnunitics for a4 Betler Enviconment {“CBE™ is a non-proflt environmental justics
organization committed to environmental fssucs impacting low-incore comimaities of color in
California. Witk over 20,000 members in the state, CBE has becn imvolved in Catifornia’s
emvitonmental justice movement {or over a decade. Tart of that sbuggle has ncluded our on-
aoing campaipin against illegal pollution irading programs. When the South Coast Adr Cuality
1-1 Muoagzeresat District (C“AQMD™ created the RECLALM program in 1993, CBE asserted itself as
a vocal opponent 1o the program, due to itz fundamental flaws in concept and i1'11|:r1L‘:.l:l:ln‘;:nwrli-a?-rl.i
We prediceed that the program woukd [uil, thereby plaging a disproportionate amount of
environmenta] burden on loweincome comrmmnitics of color that house an ingrdirate momber of
major statlonary sourees of pollution. Uafortunately, those predictions bave matanalized ity
reakity. By the District's own admission, many major sources in the South Coast air basin bave
mintained the same levels of pollution, and some have even inereased their pollutien over the
past & years, In fact, the mwo largest MOx source catepories, refincrics and power plants, have
actually increased their cmissions during RECLAIM s aight years. There cannot be a clearer
indication of the program's abysmal performance.

¥ In & hdarch 30, 1995 commenl letler addressed to Felicia Marcus of the ULS. Environmental Protectiom Agency,
CBE wrote, “REC LA will resalt on tens of thausands of tons of additional pollution being released in she Sooth
Cozst’s skivs and will allow polluting indusieiss to actual [y Inerease their entissions. RECLAIM depowes (he public
and cven the sovemment of it right (o coemment on vwhere that pollution will be released und in vehat amouns,
icaving these life and death decisions 1o corporate direetons seeking to maximize peofits cven at the expense of
human health., RECLATM lebs adequate safeguards against frawd and uncertainty which will mean yet mors
poflution in the 2ic. In shoel, RECLAIM includes s many apportenities for industry gaming and fraud, that any real
zir pollution improvements will be delxved for years at best and gy he completely lusory.

The SCAQMD hus atso apparenily overlooked the fact that it iz the region’s commuonitics of color whie will
biear the brunt of ozong, Biyl-160, and other woxic lot spots wader RECLAIM. Az sach, the program violutes the
Pregident™s Fxeootive Order on Envirenmental Justics and Title VI af the Civil Rights Act. T one thing is cleer
froam gur nation’s history, it is that the free macket has aever adequately proteetcd the rights or kealth of

cotatnunities of color.”

CBE Comments on B4, for AGQMD Tule 16124 Page 1
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1-2

1-3

1-4

1-5

Rather than ereating cheap credits theoueh new credit generation mles or developing “pay

1o pollue™ schemes that merely serve to tax pollution, the ACQMD should require pover planis
and other poiluters to install known, readily aveifable, pollulion control euipment to reduce
emizsions, thereby creating real pollution gredits. For example, as District staft have mentioned
bioth in pubtic hearings and in the White Paper on RECLATIM stabilization, many power plants
sikject o RECLATM do not even have Selective Catalytic Reduction (SCR) onits on their
facilities, units that have been available and affordable for years. Requirdng the power plants o
install 312 would result in a massive reduction of MOx pollution, which would both clean the

air and alleviate the RECLAIN shortapge,

e, inexplicably, the A0WD iz forging shead with an expansion of the failed RECLAINM
program, including the eurment efford 1o ncrease the sopply of credits into the program by
additional imobile source credit generation rules. Alhough it is true that RECLATM initially
contemplated e eventval inslusion of mobile source credit sencration programs, sueh potential
expansion was premised on & properly-lunctioniog program. Tt is indeed ironic that the ACQMD
iz nowr proposing to feed the source of RECLAIM's disease by inereasing the supply of credits
inte the market, rather than take appropriate enforcement action agsinst recaloitrant polluters
wha have spent the last 8 years “gaming™ the RECLAIM program at the great expensc to public
haalrh and now expect govermment relicf for thedr mischief

EECLAINMs failure 15 dus in Jarge part b0 the initial over-zllocation of credits into the
matket, which resubted from artificially inflated basslines. As the AQMD ftself recopnizes, “the
program design allowed the use of peak production rtes bufore reeession in determining
allocations.™ This means that eredits were initially allocated as if facilitics woere operating at futl
capacity, rather than at their actual levels. By nnoseessarily flooding the market with credits,
which actificially drove down the price of credits, the AQMD doomed its own prograra from the
outsel, Mow the agensy wishes to magnify that fatal mistake by again incrensing the supply of
cvedits to artificially drive down price and by offering facitities to pay their way out of their
pollation redoetion obligations, just at & time when RECLAIMs eredit prices are at a Tigh
cnough Level to ingentivize real polintion reduction rongh readily-available and cost-effeetive
polbution control cquipment. [t is essential that the AQRD not waste this unique opportunity to
take a strong enforcement stance againzt 4 widsspread and blatant disregard for the agency”s

pollution coniro] requiraments.

Finally, the most troubling aspect of the proposed amendments to RECLAIM is that at
least sume of them are pateniy egal. Certain proposed amendments violate both the federal
and state Clean Air Acts, along with the Califomia Envirpmmental Quality Act, as explained

below,

The proposed enviromnentsl review is also delicient. First, it fails to explore
enforeement and penalty aspects of the program, in violation of RECLAIM s own requirements.
Second, the District has engaged in illegal plecemealing under the California Environmental
Quality At by “chopping up” the proposed amendmenis and additions to RECLATIM into
sepavate projects. Under CEQA, the Districl mmast prepare a prosrarmatic TR studying the

potential environmental impacts of all District projects aimed at leveling Lhe price of RIECLATM

® Whie Faper on Stabilizaion of Nt RTC Prices, South Coags Alr Qualily Managermene District, Janoary 11, 2001

CBE Comments on EA [br AQMD Rule 1612.1 Pagc 2
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1-5 credlits. Lasity, the proposed environmental assessment must inelode, as part of itz cumulative
innpast anaiysis, an ervironmental analysis of the constmetion of power plants thitl will resall
cont. from the proposed changes to RECLATM.

RECLMI'!I'I"‘S Rackst cagures {fer A Fix That is Aimed At Tty Penalty Provivions

As the District knows RECLANM s backstop provisions require the Erecutive Officer o
submit a “review the compliance and enforceroent aspects of the RECLAIM program to CARB
and the % EFA™” Citing RECLAIM'= backstop provision, AQMD Rule 2013, the staff bhas
boon sermbling o i® RECLAIM by finding ways to reduce the price of credits, such 2%
proposing new credit genermtion rules and allowing pollaters to pay their way out of their
emizsion reduction requirements through ACIP progrars, These ars ool the type of “fives”
contemplated by RECLAIM's backstop provision (Rule 2015). In fact that provizion calls for 4
thorpugh investigation inte the cawse of the high prive of credits and into why the program’s
penally provisions ave nor serving a detervent effect. Specifically, Ruls 2005 (B)6) states,

Should the average BT price be determined, pursvant to ke 2015 (b{T0E), to
have exceeded $13 00 per won, within six monthz of the delemmination thereef,
1-6 the Bxveutive Gificer shall submit 1o the Air Resources Board and the
Environmental Protection Agency (he results of 2t evalration and review of the
compliance and enfercement sspects of the RECLAIM progrm, meluding the
doterrent effest of Rule 2004 paragraphs (d)(1) through (d)(4). This review shall
be in addition to the audits to be preformed pursuant to Rule 2015 The evaluation
shall include, but not be limited to, an assessment of the rates of eompliance with
applicable amission caps, an assessnent of the rate of complisnse with
monitoring, recondkeeping and reporting requirements, an assessment of the
ability of the South Coast Air Quality Maoagement District to obtain appropriate
penalties in cases of noncompliance, and an asscesment of whelher the program
provides approprake incentives to comply.

Diespite the fact that South Coast polluters have demonsirated gross noncompl lance with
BEECLAIM, the AQMD has completely tgnored the above provision which focuses on more
stringemt penalies for such non-complisnes, and instead has adopted an appreach that favors
expansion of the progran to include new sources i order to deive down priess, This is a highly
objectionable response to the siudden spike in the price of credits. Tn Hght of the fact that noany
major pollukers n LA, have abused RECLAIDM for the past eight vears due to the unnaturally
lowy prive of aredies, the District must inclede this rigotous analysiz as part of its environmental
asgesuvent document.

tMaobile Te Staticnacy Sourse Trading Threatens Severe Environmental Justice Impacts

Blobile to slalicoary soarcs trading tends to lead to the concentration of pollutants in low-
1-7 income eommunities of color. This Is beeause the stationany sovrees that pee pollution credits
are penerslly howsed in such conmounities. The environmental justice concemns sarise from the
following logical sequence. Mobils soures eredits coroe from teductions that ave widespread (a

* Motice of Preparation of 2 Drall Buvironmental Agsessment for Proposed Amendments to RECLAIM, page 14,

CRE Comtaents o EA for AQWD TEnle 16121 Page 3
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1-7
cont.

1-8

1-9

mobile source, by definition, spreads iis amissions throughout a large area). When thosc crodits
are need by a stationary source, they wilk result in an increase in pollatien concentrated in a
relatively small area {the community sorrounding the stationary facility that is using the credies).
Ewven theugh pollution, on the whale, may have decreased in the air district ewploying the
mohile 10 stationary trading scheme, pollution levels In pockets of the basin (pockets that are
likely to be crvironmenial justice comamnities) may have dramatically increascd, resulling n
disproportionate impacts and toxis hot spois, Although the 408D contends that the
replacement of highly-polluting dissel fleet vehicles will render a benefit @ low-income
communities of color, it bas not and ¢are pot show that the use of those credits will not acteally
result n 2 bigher exposure 1o low-Income communitics in the South Coast.

Furthesmore, monitoring of the such progrmns 18 very difficult and often leads to
“phantom trades” (a5 demonstrated in AQMD’s Rule 1610 - & car-serappiog mule). The
implementation of Rule1 6110 bas tmaght us that the AQMIY lacks the enforcement capabililies
grd oversight 1o ensure that mobile sources being traded are achaally surplus and permanent
ermizsion reduetions and that such saurces would not have been retieed throwgh nanral atteition.
Given the disastrous consequences from Bole 1610, CBE strongly nrges the AQMD (o
completely diszllow any future mobile Lo sigtiomary souree trading scheme, including the ones

proposcd in the curnent amendments to RECLATM.

Amendments to RECLAIM That Allow The Llse of MSERC: For NSR Are llegal Under
Federal Law ’

The federal Clean Afr Act ¢learly prohibits the use of mobile source credits for purposes
of new soures review offsets — one of the anlicipated 9ses of the MSERCs that reeelt from
EECLAIMs amendments. Section VT3(a) UHA)Y of the Act states thal belore o aew soures
cominences operation, it must cbiain offsetting emissions reductions “from cxizling sources 1o
the region.” Section 111{a)(5) statcs that the teom “existing source” means “any stationery
source other than, 2 new sounce ™ Therefore, offscts fur new and modified sources n non-
attainment zoncs mast be sbtained from stationary, not mobile, sources. This legal defect in the
proposed amendments subjcots the AQMD along with any sputce that uses MEERCs for
purposes of MSR offeets to liability under the foderal Clesn Adr At

Thiz Pollution Treading Scheme Is Illeeal Tinder State Eaw

fis a matter of state law, eoader 5407 1£.3(0)(2) of the Califmmia Health and Safely Code,
the AL does not have the legal authwTily issue credils that do not “meet all of the
requirernents of state and federal law, . .. " Becanse, as explained above, the amendments of
RECLATM which contemplat: the generation of MSERCs to le used for NER. purposes do not
mieet federal requirements, such amendments arc also invalid under the Health and Safety Code,
which governs the creation of such rading programs in California. Promulgation of this
fedarally nep-compliant pollution tading propram subjects the AQRMIDD to Jiability vader the
Califomia Clean Alr Act 5424072 of seg.

Furthermore, the Disteict does not even aittempt to explain how the proposed AQTP

scheme satisfies the contempomneity and squivalency requirements for pollution eredit programs

{BE Cormiments on BEA for AQMD Bule 16121 Pagc 4
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1-9
cont.

1-10

1-12

under Calitorniz faw. This problein s especially apparent im the Disiriet’s propesal (o fund the

A0IF with a loan.

The AQMD Must Prepare a Programmatic Environmental Assessment that Analyzes All
the Proposed Changes (o RECTARM

By chopping up ong project inte many different pleces, the District is engaging in illegat
piecemealing voder CEQA. There st curmently 3 CEQA documents posted on the District's
website (hat sencent proposed additions andfor amendments to the RECLAIM program. The
Dhistrict’s Environmental Assessment must include a cunulative ewvironmental assesspent of
these changas and, fue anticipated chanpes to the program triggered by its backstop
provisions, in order 1o comply with CEQA. The District has failed to commit 16 such a
programnatic analysis and haz instead issued separate envirommental assessnents on specific
parts of the project, such as proposed rule 16121 and proposed amended rule 130" Thizisa
| clear violation of the letier and spirit of CEOQA

The AOQMD Must Analyze the Environmental Impaect of the Consiroction of Power Mants
Resultine From the Anticipated Inerease in Credit Availability From Amendments to
RIECTL AT

The District™s Motice of Preparation of A Diraft EA docs not discuss the fact that the
proposed amendments to RECLAIM direetly affeet the construction of at least one new povwer
plant in the South Coast air bastn, As the Distriel knows, the coment price of RECLATM credits
is serving a5 @ strong deterrant to the construction of new power producing facilities. The draft
Etvirommental Assussment mmast diseiss such construction as part of ite cuniulative
envitonmental inpacts analysis.

The District Sheuld ludde an Environmental Justice Analysis As Farct of Its
Environmental Assessment

Given the [act that the proposed changes to RECLATM will increase the wse of eredits by
major stationary sources in the L.A. air basin, and piven that those stationary sources tend to be
logated in low-income communities of color, the Alr District showld include a thorough
environmental justice analysis of the proposed changes to the RECLAIM progron, Many of the
cormmunities that will be affccted by the Disinet’s proposed changes are already overburdensd
with pollution. The additional exposure of these comnundlics shoutd be part of the localized

impact analyzis of any covirenmental assessment on the proposed changes to RECLAIM.

CEE Commenls on BA for AQMD Rule 16120 Pape 3
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Conelosign

CEE steongly urzes the Air District to take the sbove-mentioned concems info sesount
when preparing ils Draft Environerental Agsessiment on the proposed changes to RECLATM.

Singeraly,

Surma Peesapati, Staff Atorney
Iichard Toshiyuki Doy, Logal Direclor

CBE Conunents on BEA for AQMD Rule 16121 Page &
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COMMENT LETTER 1
COMMUNITIES FOR A BETTER ENVIRONMENT
February 23, 2001

1-1  The SCAQMD does not agree with the commentator that RECLAIM is illegal or
that the program has failed. RECLAIM is not illegal. The California Health and
Safety Code (HS&C) 839616 establishes specific provisions for a market based
incentive program by stating, in part, “[ W]hile traditional command and control
air quality regulatory programs are effective in cleaning up the air, other options
for improvement in air quality, such as market-based incentive programs should
be explored, provided that those programs result in equivalent emission
reductions while expending fewer resources and while maintaining or enhancing
the state’s economy.” (HS&C §39616(a)(2)). See also HS&C 8840440.1 and
40440.2, which provide additional requirements relative to market based incentive
programs. Further evidence of the fact that the RECLAIM program is not illegal
is the fact that the program has been approved by both CARB and U.S. EPA and
is included in the State Implementation Plan. See also the responses to comments
#1-8 and #1-9.

Beginning June 2000, a sharp and sudden RTC price increase occurred, mainly
due to the unanticipated increase in RTC demand by power generating facilities.
The currently proposed amendments to the RECLAIM program and the
associated proposed mobile source emission reduction credit (MSERC)
generating rules are proposed in part to respond to the substantial increase in
demand for electricity generation in the district and to address Governor Gray
Davis’ Executive Order D-24-01, which states in part,

IT IS ORDERED that the local air pollution control and air quality
management districts (hereinafter “districts”) shall modify emissions
limits that limit the hours of operation in air quality permits as necessary
to ensure that power generation facilities are not restricted in their ability
to operate. The districts shall require a mitigation fee for all applicable
emissions in excess of the previous limits in the air quality permits...

IT IS FURTHER ORDERED that the Board shall establish an emissions
reduction credit bank using emissions reductions from all available
sources. Such credits shall be made available through the Board to
powerplant peaking sources that need emissions offsets in order to add
new or expanded peaking capacity for the summer peak season in 2001.
Such credits shall be provided to such facilities at up to the market rate for
emissions reduction credits.

The commentator’s opinions that major sources in the district have increased
emissions instead of reducing emissions and that the program lacks safeguards
against fraud and uncertainty (footnote 1) are incorrect and inconsistent with the
facts. From 1994 to 1999, NOx emissions, in aggregate, were below allocations,
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and compliance rates were high. The commentator is referred to response to
comment #1-3.

With regard to footnote 1, this information represents opinions expressed by CBE
and not factual information. For example, the opinion that the RECLAIM
program “deprives the public and even the government of its right to comment on
where that pollution be released and in what amount, does not take into
consideration CEQA or SCAQMD Rule 212 noticing requirements. Projects at
RECLAIM facilities that require approvals from state or local public agencies
may be subject to CEQA. If a CEQA document is prepared, whether an
environmental impact report or a negative declaration, the public has an
opportunity to comment on the project. Further, regardless of CEQA applicability
for projects at RECLAIM facilities, if a project requiring a new permit to
construct will increase emissions at levels exceeding the levels specified in Rule
212, the owner or operator of that facility must provide notification of the project
to the local community. Rule 212 provides specific provisions as indicated in the
following paragraph of Rule 212.

(e) Any person may file a written request for notice of any decision or
action pertaining to the issuance of a Permit to Construct. The Executive
Officer shall provide mailed notice of such decision or action to any
person who has filed a written request for notification. Requests for notice
shall be filed pursuant to procedures established by the Executive Officer.
The notice shall be mailed at the time that the Executive Officer notifies
the permit applicant of the decision or action. The 10-day period to appeal,
specified in subdivision (b) of Rule 216, shall commence on the third day
following mailing of the notice pursuant to this subdivision. The
requirements for public notice pursuant to this subdivision are fulfilled if
the Executive Officer makes a good faith effort to follow procedures
established pursuant to this subdivision for giving notice and, in such
circumstances, failure of any person to receive the notice shall not affect
the validity of any permit subsequently issued by the Executive Officer.

Consequently, there are several avenues open to the public that allow it to
comment on projects at RECLAIM facilities.

It is important to note that the proposed project does not change the fundamental
principles of RECLAIM, which do not allow emissions exceeding the facility’s
original allocation plus non-tradable, unless the project complies with Rule 2005
— New Source Review for RECLAIM.

Finally, the commentator should be aware that the SCAQMD adopted
Environmental Justice Guiding Principles at its October 10, 1997 Public Hearing.
These guiding principles were adopted in recognition that low income
communities of color often live and work in areas with higher than average
exposures to toxic or hazardous materials. It should be noted that the proposed
amendments are not expected to cause any significant adverse localized air
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1-2

quality impacts, as discussed in Chapter 4. Further, the NOx credit generating
rules have the potential to reduce toxic air contaminate emissions, which would
not occur otherwise. Since air toxics effects are generally a localized effect,
benefits would accrue in the local communities where the reductions occurred.

RECLAIM, adopted in 1993, already allows the use of mobile source credits (see
Rule 2008) and the proposed credit generating rules do not change the RECLAIM
program. When the RECLAIM program was adopted in October 1993, Rule 2008
— Mobile Source Credits allowed mobile source emission reductions generated by
Rule 1610 and future 1600 series rules to be used as RTCs. The objective as
stated in the RECLAIM October 1993 Staff Report is to “provide the opportunity
for RECLAIM facilities to pursue the most cost-effective approach to reduce
facility emissions — through stationary source emission controls or possibly by
reducing mobile source emissions through old-vehicle scrapping.” Although Rule
1610 was the only mobile source credit generation rule at the time of adoption of
Regulation XX, future mobile source credit generation rules were anticipated. As
stated in the October 1993 RECLAIM Staff Report, “the District is currently
developing other Regulation XVI rules that will be applicable to RECLAIM
facilities through Rule 2008.” In addition, these future Regulation XVI rules,
“would allow facility credits for emission reductions from these on-site/off-road
equipment.”

With regard to the currently proposed NOx credit generation rules, these are not
“pay to pollute schemes” as asserted by the commentator. Instead, the proposed
rules produce real, surplus, and enforceable reductions, including air toxic
emission reductions. As already noted in response to comment #1-1, the proposed
rules will help implement Governor Davis’ Executive Order #D-24-01. Further,
during the development of proposed Rule 1612.1, the SCAQMD worked closely
with CARB, U.S. EPA, RECLAIM stakeholders, and the environmental
community to ensure that, AQMP as required by federal law, the credit generating
rules provide real, enforceable emission reductions in excess, or surplus, to
emission reductions required by existing rules and regulations or proposed in
control measures in the SCAQMD’s. In addition, the proposed credit generating
rules contain a nine percent environmental benefit provision (one percent would
go to fund Rule 518.2 — Federal Alternative Operating Conditions), also required
by federal law. The analysis of potential environmental impacts in the
environmental assessment does not take credit for the fact that the proposed NOx
credit generating rules will also provide localized reductions of diesel emissions
components other than NOx including PM10 and toxic air contaminant reduction
benefits. The proposed NOx credit generating rules include program evaluations
regarding their effectiveness and potential impacts. Finally, the proposed NOx
credit generating rules contain sunset provisions that prohibit credit generation
applications by approximately 2003 or 2004. By 2003, the proposed NOx credit
generating rules require evaluations every two years to ensure that credits
generated under these pilot programs continue to be surplus. If the NOx MSERCs
are no longer considered to be surplus they will be removed from the RECLAIM
program.
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Finally, with regard to control equipment on power plants, the SCAQMD agrees
that such controls should be required. The proposed project would prohibit power
plants from purchasing and using RTCs to reconcile emissions for any quarter
starting January 1, 2001, unless the RTC was acquired prior to January 12, 2001.
Further, the proposed amendments require all electricity generating equipment,
except peaking turbines, to achieve BARCT levels by January 1, 2003, and all
peaking turbines must achieve BARCT levels as early as, but no later than
January 1, 2004. Further, the Order of Abatement between the SCAQMD and
LADWP requires complete repowering of certain units, which would require
installation of BACT, on a specified schedule (see responses to comments #2-2
and #2-3), and a settlement agreement with AES that requires expeditious
installation of control equipment at its facilities.

It is assumed here that the commentator’s reference to a “failed RECLAIM
program” implies that the RECLAIM program has not resulted in reducing total
NOx emissions from RECLAIM facilities. This opinion is contrary to the facts as
explained in the following paragraphs.

The Governing Board made a variety of findings regarding the program’s
projected performance during the Public Hearing at which RECLAIM was
adopted. Health and Safety Code §39616(e) directs the Governing Board to ratify
certain of these findings within seven years of adoption. These findings pertain to
achieving equivalent or greater emissions reductions at equivalent or less cost,
providing a level of enforcement and monitoring to ensure compliance with
emission reduction requirements, promoting privatization of compliance and the
availability of data in computer format, achieving emission reductions across a
spectrum of sources including mobile, area, and stationary sources, and achieving
timely compliance with state ambient air quality standards. The findings required
pursuant to Health and Safety Code §39616(¢e) were approved by the SCAQMD’s
Governing Board at its October 20, 2000 Public Hearing. The specific findings
are as follows.

e The 1991 Air Quality Management Plan (AQMP) was designed to achieve its
targeted emissions reductions by 2010. RECLAIM was designed to reduce
collective emissions from the sources subject to the program to the same
endpoint mass emissions they would have achieved through implementation
of the control measures in the 1991 AQMP by 2003. RECLAIM emissions
have been below the emissions allocations each year since the beginning of
the program. Thus, RECLAIM is on track to achieve equivalent emissions
reductions as would have resulted from continued implementation of the
subsumed rules and control measures [§39616(c)(1)].

e Adequate control technology and opportunities for further emissions
reductions have been shown to exist for RECLAIM participants to collectively
achieve their emissions goals for 2003 [839616(c)(1)]. [This assumes that
there are no constraints on obtaining control equipment and installation could
occur immediately.]
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e The main costs of complying with RECLAIM are monitoring, reporting, and
recordkeeping (MRR) costs; equipment and installation costs; and
administrative costs. These cost factors under RECLAIM have continued to
stay below those costs projected at the time of adoption. Current projections
of the cost to install the necessary controls to achieve compliance with 2003
allocations are below the projections made at the time RECLAIM was
adopted [§39616(c)(1)].

e Continuous emissions monitoring systems (CEMS) are the most accurate and
reliable equipment for real time monitoring of emissions. RECLAIM requires
the use of mass CEMS on all major sources, which represent the vast majority
of RECLAIM emissions. The subsumed rules and control measures required
the use of far fewer CEMS, and most of those measured emissions
concentration rather than mass. RECLAIM also includes detailed monitoring
requirements for non-major sources and requires electronic reporting of
emissions on a daily, monthly, or quarterly basis depending on the emission
potential of the source. The inspection and enforcement program under
RECLAIM is more structured and regular than under the subsumed rules and
control measures. Overall, RECLAIM’s MRR and enforcement requirements
are more rigorous and provide more accurate and complete data than the
corresponding requirements of the subsumed rules and control measures
[839616(c)(2)].

e RECLAIM has successfully promoted, and even required, privatization of
compliance and the availability of electronic data. For example, periodic third-
party source tests are required for large NOx sources, relative accuracy source
tests are required for CEMS, and RECLAIM includes daily, monthly, and
quarterly electronic emissions reporting. Furthermore, AQMD is committed to
amending RECLAIM’s MRR requirements to allow the use of electronic
alternatives to strip chart recorders. The proposed rule amendment is currently
targeted for March 2001 [839616(c)(5)].

e RECLAIM provides for trading of emissions reductions from a variety of non-
RECLAIM sources, including Emission Reduction Credits (ERC), and
emission credits generated pursuant to Regulation XVI - Mobile Source Offset
Programs or pursuant to Rule 2506 - Area Source Credits for NOx and SOx.
Additionally, it may become possible to generate emission credits for use in
RECLAIM through the Air Quality Investment Program (Rule 2501) and/or
the Intercredit Trading Program (currently under development) [8§40440.1].

e Per capita exposure to ozone in the South Coast Air Basin met the target
reductions specified for year 2000 in Health and Safety Code 840920(c)
several years ahead of schedule. Additionally, RECLAIM is still on target to
achieve the same emissions reductions as was projected to result from
implementation of the subsumed rules and control measures. RECLAIM's
reductions are also more certain than the projected reductions from the
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subsumed rules and control measures. Thus, RECLAIM is not delaying
attainment with state ambient air quality standards [839616(c)(6)].

Further, the SCAQMD is not simply “forging ahead with an expansion” of the
RECLAIM program. The proposed amendments to the RECLAIM program are
in response to a number of factors. The convergence of several factors resulted in
a higher demand for NOx RTCs for the 1999 compliance year. These factors
include a reduction of annual allocations to the point where allocations and
emissions are roughly equal, restructuring of the electric utility industry resulting
in change of ownership of ten local power plants, creation of an open market for
sale of electricity, and electricity shortages during summer 2000 resulting in the
need to generate more electricity than anticipated. The proposed project is,
therefore, an effort to stabilize the price and availability of RTCs, while requiring,
at a minimum, BARCT on power generating equipment. See also response to
comment #1-6.

There is no indication that there has been inadequate enforcement of the
RECLAIM program. As noted in each audit report, RECLAIM has typically
shown a high rate of compliance. Moreover, during the past year, the SCAQMD
has taken aggressive enforcement action against RECLAIM violators, including
action against a power generating facility that resulted in civil penalties of 17
million dollars, dwarfing all previous penalty actions by the SCAQMD.

The proposed project does include promulgation of a number pilot NOx credit
generating rules to credit additional MSERCs and ASCs that can be converted
into additional RTCs to provide a small amount additional RTCs into the
RECLAIM trading market where they are currently in short supply. As noted in
response to comment #1-2, RECLAIM already allows the use of mobile source
credits (see Rule 2008) and the proposed credit generating rules do not change the
RECLAIM program. Use of MSERCs and ASC converted to RTCs has always
been a core component of the RECLAIM program to accommodate growth and
make the program more cost effective in reducing emissions than the command-
and-control rules it replaced. In addition, the MSERCs and ASCs will help offset,
to a small extent, power generating facility emissions that the SCAQMD is
required to allow by virtue of the Governor’s Executive Order.

The SCAQMD disagrees with the commentator’s opinion that the proposed
amendments to RECLAIM violate federal and state Clean Air Acts. The
commentator is referred to the responses to comments #1-1, #1-2, #1-8 and #1-9.
The SCAQMD also disagrees with the commentator’s opinion that the proposed
amendments to RECLAIM violate CEQA. The commentator is referred to the
responses to comments #1-5, #1-10, and #1-11.

It is unclear what the commentator means by environmental review as used in the
first sentence of the comment. It is assumed here that this refers to the Initial
Study, which the commentator asserts “fails to explore enforcement and penalty
aspects of the program...” The Initial Study is a preliminary evaluation and
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identification of potentially significant adverse impacts from the proposed project.
Compliance or non-compliance with the existing RECLAIM program is subject to
applicable monitoring and enforcement actions contained in the existing program.
With the exception that the missing data provision in Rules 2011 and 2012 have
been modified to allow additional time to submit data, no other enforcement
provisions are being modified by the proposed project (refer to the project
description in Chapter 2. The SCAQMD has prepared an Initial Study for the
proposed project consistent with CEQA Guidelines requirements. Consequently,
it is not appropriate to “explore” in the Initial Study alleged conditions that are not
part of the proposed project.

The commentator appears to be referring to Rule 2015(b)(6), which calls for an
evaluation of the compliance and enforcement aspects of the program upon RTC
prices exceeding $15,000 per ton. However, this is not par of the CEQA analysis
of the impacts of the proposed project. In any event, the White Paper examining
the causes of high RTC prices did not conclude that enforcement and compliance
aspects of the program had any causal role in the price increase. Rather, it was
the confluence of RECLAIM emissions matching allocations, together with the
unanticipated increased demand for RTCs in the power industry that caused the
price increases.

The SCAQMD’s regulatory program was certified by the Secretary of the
Resources Agency pursuant to Public Resources Code (PRC) §21080.5, which
means that the SCAQMD can prepare an environmental analysis in written
documentation, “which may be submitted lieu of an environmental impact report.
As a result, the SCAQMD has prepared an environmental assessment, consistent
with PRC 8§21080.5, that analyzes all components of the proposed project,
including the proposed amendments to RECLAIM, proposed rule 2020, and the
currently proposed NOx credit generating rules (PR 1631, PR 1632, PR 1633, and
PR 2507).

The SCAQMD’s regulatory program is a dynamic program that changes over
time as a result of a number of factors, including but not limited to, changing
technologies, improving air quality (i.e.,, declining ambient pollutant
concentrations), changes requested by CARB or EPA, etc. For example, changes
to the existing SCAQMD rules or regulations, e.g., SCAQMD’s New Source
Review program (Regulation XIII or Rule 2005) have occurred over the last year
for several reasons unrelated to the proposed project. To the extent that other new
rules or rule amendments have been or are currently being developed and are
related to the proposed project they will be included in the cumulative impact
analyses in Chapter 4. To this end cumulative impacts of Rules 1612.1 and 2005
are also included as part of the environmental assessment. Therefore, the
commentator’s assertion that the SCAQMD is “chopping up” the proposed project
IS not correct.
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With regard to the commentator’s opinion that the Draft EA should have analyzed
potential adverse environmental impacts from the construction of power plants in
the district, please refer to response to comment #1-11.

The commentator correctly cites Rule 2015 (b)(6). However, Rule 2015(b)(6)
does not preclude appropriate amendments to address the causes of RTC price
increases. The proposed project is designed to address the underlying reasons
why the RTC price increases occurred. Through the recent efforts that went into
developing the RECLAIM White Paper, SCAQMD staff identified the causes that
led to such high demand and prices for RTCs. The proposed amendments to the
RECLAIM program are designed to lessen the demand for RTCs by facilities and
stabilize RTC prices.

The first RTC transaction that traded at a price exceeding $15,000 per ton was in
mid-2000. As noted above, the White Paper examining the causes of the RTC
price increases did not find that program compliance or enforcement aspects had
any causal role in the RTC price increases.

SCAQMD does not agree with the characterization of gross non-compliance and
abuse of the program. From 1994 to 1999, compliance rates were high and
overall emissions were less than allocations. Recent price increases and the
electrical crisis are being addressed with the proposed rule amendments. Further,
the environmental assessment takes into consideration existing levels of
compliance, which includes installation of control equipment that has already
occurred, as well as the affect on future BARCT installation as a function of the
increase or reduction of the price of available RTCs. In any event, evaluation of
the effectiveness of enforcement provisions is not part of the environmental
analysis of the proposed project.

SCAQMD staff is aware that CBE is fundamentally opposed to the use of mobile
source credits and sensitive to the issues raised by the environmental community
regarding trading issues. However, as documented in the Draft EA, the ability of
stationary sources to use RTCs for regulatory compliance is already set forth in
the provisions of Regulation XX. Since the proposed NOXx credit generating rules
do not alter a stationary source’s ability to use credits as a means of compliance
with RECLAIM, the proposed project would not alter the existing setting relative
to this issue and, thus, would not be considered an impact under CEQA. The use
of MSERC:s in the RECLAIM credit market is an inherent part of the program.
Nevertheless, as part of the effort to increase information availability and
accuracy of trade data available to the public through the SCAQMD, the proposed
amendments include provisions requiring the registrations for trades included
additional information. The proposed requirements would include disclosure of
the actual RTC seller after the transaction, enforceable certification of the trading
transaction date, and timely filing of trade registrations.

Moreover, as documented in Chapter 4 of the Environmental Assessment, there
are no significant adverse localized air quality impacts expected from the
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proposed project. As further documented in the Draft EA, regional air quality
benefits would accrue from 1) the rule provision that automatically retires nine
percent of MSERCs generated for the benefit of the environment, 2) the non-
credited reduction of diesel emissions components other than NOx, and 3) the
accelerated and increased replacement of heavy-duty diesel vehicles with
alternative clean fuel vehicles.

Benefits would accrue in those areas where participating heavy-duty vehicle
diesel engine emissions are concentrated, e.g., in the vicinity of the Ports of Los
Angeles and Long Beach, farms that use agricultural pumps, etc. While NOx
credits (at a 10 percent discount) would be used by RECLAIM facilities, there
would be reductions of particulate and toxic air contaminant emissions that are
not eligible for credits under the proposed NOXx credit generating rules from
replacement of heavy-duty diesel-fueled engines. These benefits are notable since
particulate matter in the exhaust of diesel-fueled engines is considered a toxic air
contaminant (based on data linking diesel particulate emissions to increased risks
of lung cancer and respiratory disease).

Over the past 12 to 14 months, the SCAQMD staff has worked closely with U.S.
EPA and ARB to develop a NOx credit generating rule, Rule 1612.1, to ensure
that it MSERC:s are real, surplus, and enforceable as required by federal law. The
following highlights some key elements of Rule 1612.1 that will largely be
included in the currently proposed NOx credit generating rules, to ensure that
emission reductions are enforceable:

v" Requires credit generators to submit an application prior to generating
credits, which is an enforceable document, which will document the credit
generation project.

v" Contingent on credit generation and issuance, requires credit generator to
demonstrate proof of delivery of the new replacement vehicle or
equipment and proof of transfer of ownership of the replaced vehicle or
equipment.

v" Requires a written certification or signed declaration that the replaced
vehicle or equipment has not and will not be operated in the district.

v" Requires maintenance of quarterly records of the activity level for the
project.

v Establishes penalty requirements for the generator and user, to ensure no
shortfall in emission reductions will occur.

State and federal law allows stationary sources to use mobile source credits. The
RECLAIM program, including Rule 2008 was approved by CARB and U.S. EPA
as complying with all state and federal laws including the Clean Air Act (CAA).
The SCAQMD’s authority in state law to achieve emission reductions across a
spectrum of sources, “including mobile, area, and stationary, which are within the
district’s jurisdiction” which the district is authorized to include in a market-based
emissions trading program (Health and Safety Code §40440.1).
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The federal CAA does not prohibit the use of mobile source credits for offsetting
under New Source Review. The commentator misinterprets the language of
8173(a)(1)(A), which does not specify that all offsets must be from stationary
sources. U.S. EPA has allowed MSERCs for stationary sources. Moreover,
8173(a)(1)(A) does not require that each individual trade or permit get offsets
from another stationary source to demonstrate that a net reduction occurs, rather
the evaluation is programmatic. @~ The SCAQMD has demonstrated that
RECLAIM, with all of its provisions, meets reasonable further progress required
by the CAA.

Further, U.S. EPA has recently released its final guidance on Economic Incentive
Programs (EIP). This guidance was developed pursuant to the CAA and
recognizes the use of the CAA compliant programs such as RECLAIM in meeting
attainment goals. The program may be used in both attainment and nonattainment
areas and may include mobile, stationary, or area sources, and credits may also be
used for New Source Review offsetting.

California Health and Safety Code §40440.1 requires the SCAQMD to include
mobile source credits in the market-based incentive program, RECLAIM. Health
and Safety Code 839607.5 required the state to adopt a program to ensure that
such credits are used in a manner that is consistent with state and federal
requirements and RTCs meet these requirements. The commentator asserts that
the only problem with the use of MSERCs as a matter of state law is that the use
does not comply with federal law. Since the credits comply with federal law, see
response to comment #1-8, and meet the requirements of state law, RTCs
generated from mobile sources comply with the requirements of Health and
Safety Code §40714.5.

The proposed RECLAIM AQIP is limited to new power plants and select non-
power producing RECLAIM facilities and responds, in part to the Governor’s
Executive Order #D-24-01 (see response to comment #1-1). The concept is to
provide an additional compliance option to sources with unique credit needs to
reduce the overall demand for RTCs from the RECLAIM trading market. Under
proposed Rule 2020, the Executive Officer will create a reserve of emission
reductions that can be used for the AQIP program. The SCAQMD will strive to
prefund control strategy proposals. The objective is to initiate the process for
requesting control strategy proposals to ensure that emission reductions can be put
in the reserve and are available for RECLAIM AQIP participants. The
RECLAIM AQIP will satisfy the contemporaneous reduction and equivalency
requirements because its use is predicated on pre-funded emission reductions.
Further, emission reductions must exist in AQIP before a source can use AQIP to
comply with RECLAIM allocations. Therefore, the proposal to pre-fund the
RECLAIM AQIP with a “loan” actually helps assure contemporaneous reductions
that will allow work to begin on programs to reduce emissions immediately so the
reductions will be in place when needed.
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The commentator is referred to the response to comment #1-5. Further, the
cumulative impact analysis in Chapter 4 adequately addresses cumulative
impacts, including potential environmental impacts from proposed Rule 1612.1
pursuant to CEQA Guidelines §15130.

The SCAQMD disagrees with the commentator’s opinion that the proposed
amendments directly affect construction of power plants in the district and should
be addressed in the environmental assessment for the proposed project. The
proposed project does not require the construction of new power plants. Further,
the decision to build a power plant is typically an economic decision based upon a
number of factors, not simply the cost of RTCs. To the extent that the proposed
project reduces the price and increases the availability of RTCs, this may
influence the decision to build a power plant, but does not require it. If a new
power plant is constructed in the district and its projected emissions are greater
than or equal to four tons per year, it would be regulated by RECLAIM and would
specifically be subject to Rule 2005, which requires installation of best available
control equipment, modeling to ensure that no localized impacts would occur, etc.
No amendments to Rule 2005 are being proposed as part of the proposed project
at this time. Any new power generating facility would not increase regional
emissions since its emissions would be offset with RTCs, MSERCs, or ASCs,
which represent real reductions. Finally, any proposed new power plant would be
required to undergo its own CEQA analysis.

An environmental justice analysis is not required by CEQA, either in the Public
Resources Code or the CEQA Guidelines (California Code of Regulations). The
Draft Environmental Assessment does, however, include an analysis of potential
localized air quality impacts resulting from the proposed project. The
commentator is referred to Chapter 4 of the Draft Environmental Assessment.
See also response to comment #1-7. Moreover, it is expected that localized
benefits will occur as a result of reducing diesel emissions pursuant to the mobile
source credit rules. Some of these rules target local areas such as the harbor area,
which experiences high levels of diesel pollution.
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Diamohd Bar, CA 178554182

Dear Mir. Nadler:

Comments on a WNotice of Praparalian
For g Drafl Enviranntantal Asssssment
Proposed Amandments to Requlation XX — RECLAIM
SCAQMD Mo, 010201JDN

The Los Angeles Departmant of Watsr and Power (LADWP) has raviewed the Notica of
Preparation and initial Study for the subject project. The intent of the proposed
ameandments to Regulatan XX is to lower ond stabilize RTC pricas by incregsing supply
and reducing demand. Tha proposed project includes the temparary removal of power
plants from RECLAIM, develepment of 2 RECLAIM mitigation fea program for utilitiss,
and & compliance plan for large emitling 20Urces. '

tn arder ta fully address the impacts of the proposed amendmants an the envircnment,
LADIWWE believes the following teme need to be considerad during the devalopmant of
the draft Enviccnmenial Assassmant

Projact Definitign

Az dazeribad in the propased amended rules, the project alemenls may ot be
adequately definad for proper avaluation under CEQA, For example, the removal of
power plants from tha RECLAIM program with the possibilily of reentering tha RECLAIM

. uriverse af @ later date and e futurs visbility of the prepased RECLAIM mitigation fee
program leads to an ambiguous project dasciphion that could b difffeut i assess
under CEQA. This may l2ad ta an incomplels CEQA document and also uncertainty in
the utilily industry if thess air qualily programs do not have the intended results 4= we

" have seen with deregulation of the elactrie uliiity industry and prica instaility with RTCs

Water and Power Conservation . .. a way of life

11 b Homh Eape Strool, Low Anpetes, Oolifomin O Mwiliap dfdmas: Box 1111, |t At palan SET bl Odk
Trieptiowar (2137 14211 Goble axitrrer: REMAPOLA - FaX (213) 367-3247
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! in tha RECLAIM program itself. ilis not clsar whether the environmental detument will
! asgcpss 4 stable, finite project involving 2 elear physical change in the ernironment.
P 2-1 Thorefore, the craft Environmants! Assesament should aseess the variols, possible
cont. -alternatives to the proposed projoct {i.e., RECLAIM with or withaut raentry of power
plants, and whether the mitigation fee program is successful or not in ganeraking

sufficlent RTCs).
! Potentially Sionpificant IMpaet Areas — Engrgy ang Public Services

The scops of the erwvirgnmenial analysis for the proposed projeet should address the
polentia! environments! impacts to snergy supplies and public services from the
oxpedited instalfation of erission sentrol eguipment and the removal of wtilitie s from the
RECLAM universe. '

1. Expediied Instaliation of Emission Control Equipment
Under the propesed amendad rules, the expedited compliance schedule for the
installation of emission conlrod egulpmant will result in substantially altered power wility
facilitios [Sectinns W [b] and X[V (8] of tha nitial Study). The alteration of power plants
an an accelerated sehedule sould rasull in mullipla Lnile being unavailable during peak
enargy demands. Any decraase in generation capacity in this already limited power
supply marked {i.e., units off-lina during plant improvements} could tead {0 ralling
blackeuts and related impacts to public health, safely, and welfsre, This potental
impant negds {0 ba addressed in the uptaming envirenmental docu meint {Sections Vi [d]
9. and [d] of the Initial Sludy).
Thers are B number af olher long-term concerns thal will alfec! power supplies in the
region. Reenlry of wtilities beck into the RECLAIM program wauld be contingent on the
expedited implementation of the power plant improvements which, as staled shove,
could affect the atready mited encrgy supplies. This resulls in uncertainty at a tima
when sufficlant planning and resgonable construction times arg needed ko increase
power supplies in the state. There has to ba Rexibitity in the compliance schedule that
allows appropriate time for planning and implementation of plant upgrades without
affecting 1he deliveryor reliabifity of ulility services. More cammeants on this issus witl
be submifted under a separgte cover dealing with specific congsems an the proposed
amandsd rules bo Regulation XX.

o Removal of WHities from the RECLAIK Liniversa

By lempararily remaoving power preducers from RECLAIM and freczing RTC aflocations
as of January 11, 2001, utilitias will be placed in a pasilion of continuing to provide

2-3 power 25 requirad by the stete and sxcaed their annual RTG allocation or setion energy
suppliog to remain below the allacation. Althaugh AOMD's proposed miligation fea
program may provide addiional RTCs for ulilities, it is contingent apan idantifying and
implemanting succassful programs. IF sufficient RTCs are not created, the power plants
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would be subjact to future yaar deductions, which would create a domine effect and
restrict the abiliey to provide pawer in future years. In LADWRP's case, the inabilily to buy
RTCs and the uncertainty associatad with the RECLAIM mitigakion fee program may
lirnit our 2bifity #o sell surplus ganeration to the stala. The surplug generatlan that
2-3 LADWVP is providing to the stale is sssentlally a public sarvice that has been
cont Instrumental in prevenling ralling biackauts. If ralling blackouts do oeour as a result of

' restriciions on tha usage of RTCS, public servicas (l.e., fire and police protection and
schools) would be adversaly affected. Potential impacts {o public services from the
proposed rules should be svaluated as part of the draft Environmental Assessment
{Secton Xiv of the [nitiat Stuty).
LADWP appreciates the oppartunily 1o comment an the Notica of Preparation and tnitial
Study. If you have any guestions, please contact me at (213) 367-0403 or Mr. Val
Amazaquita of my staff sl {213) 367-0424, :

Sincaraly,
MARK J. SEDLACEK

Manager
Corporate Enviranmeantal Services

¢ M Val P. Armezguita
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COMMENT LETTER 2
Los Angeles Department of Water and Power
March 5, 2001

Because of the current energy crisis and its effect on the price and availability of
RTCs, the SCAQMD is moving expeditiously forward with proposed
amendments to the RECLAIM program, proposed Rule 2020, and proposed credit
generating rules in Regulations XVI and XXV. Further, because of the
procedural requirements imposed by CEQA, specifically the public review and
comment periods for the NOP/IS and the Draft Environmental Assessment, it has
been necessary to prepare and circulate the NOP/IS in the early stages of project
development. Since the release of the NOP/IS, the proposed project has been
more fully defined, which allows a comprehensive analysis of potential adverse
environmental impacts (refer to Chapter 4 of the Draft Environmental
Assessment).

It should be noted that, while the proposed amendments to Rule 2007 remove
power plants from the RECLAIM trading program, the proposed amendments to
Rule 2015 state that power plants would only rejoin the RECLAIM trading
program in 2004 if it is determined by the Governing Board in a public hearing
that their reentry will not result in a negative impact on the remainder of the
RECLAIM facilities or on California’s energy security needs. Since it cannot be
predicted at this time whether or not the Governing Board will return power
plants to the RECLAIM trading market, the analysis assumes that they will be
removed from the RECLAIM trading program indefinitely. However, the
analysis of project alternatives is broad enough to account for the range of
possible options suggested by the commentator.

Chapter 5 of the Draft Environmental Assessment identifies and compares the
relative merits of a range of reasonable project alternatives. Project alternatives
were developed by varying major components of the proposed project, including
requirements related to power plants. In addition to the No project Alternative,
which would not require any changes to the existing RECLAIM program,
Alternative A would isolate all power plants regardless of size from the
RECLAIM trading market and Alternative B, which does not include isolating
power plants from the RECLAIM trading market. Alternative C has the same
requirements relative to isolating power plants as the proposed project.

The intent of the Compliance Plan requirement in proposed amended Rule 2004 is
to quickly retrofit existing utility boilers or repower facilities so they will be in a
position to operate at maximum capacity to provide reliable energy to the
California electricity grid, while still complying with applicable air quality control
rules and regulations. To help minimize the potential for multiple units being
unavailable during peak energy demand periods, instead of requiring all utility
units to meet the BARCT requirement no later than January 1, 2003, proposed
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amended Rule 2004 allows utilities an additional year or no later than, January 1,
2004, to meet the BARCT requirement for turbines used as peaking units.

The possibility that adverse effects will occur because multiple units will be
unavailable at the same time is further minimized for the following reasons. First,
affected power generating facilities are currently in discussion with the 1SO to
develop schedules that will allow them to install control equipment or repower
units without disrupting the supply of electricity during peak energy demand
periods. Further, there are a number of retrofitting or repowering projects
currently in progress, which are expected to be online before the peak power
demand period occurs in the summer of 2001. As the commentator is aware,
LADWRP is currently installing five peaker turbines at its Harbor Generating
station and one peaker turbine at its Valley Generating Station. Further, LADWP
is in the process of installing SCRs on three existing units at its Scattergood
Generating Station. As required by the Order of Abatement between LADWP
and the SCAQMD, these projects must be online by June 1, 2001. Other power
plant SCR retrofit projects currently in progress and expected to be online for the
peak power demand season this summer include the following: SCRs on four
existing boilers at the AES Alamitos Generating Station; SCRs on two existing
boilers at the AES Huntington Beach Generating Station, SCRs on two existing
boilers at the AES Redondo Beach Generating Station; two SCRs on Reliant
Energy’s Etiwanda Generating Station. Finally, the proposed project does not
preclude the power generating facilities from coordinating their retrofit schedules
with ISO.

Implied in this comment are two incorrect assumptions. First, the commentator
assumes that utilities, including LADWP, will continue to emit at the uncontrolled
or minimally controlled levels at which they are currently emitting. If this
assumption were correct, LADWP would have difficulty complying with future
annual allocations, especially if current year exceedances are deducted from
future allocations. As noted in response to comment #2-2, LADWP is currently
undertaking a number of retrofit and repowering projects that must be online by
June 1, 2001. Further, under the terms of the Order of Abatement, LADWP is in
the early stages of repowering four units at its Valley Generating Station, which
are required to be online no later than June 1, 2003. The Order of Abatement also
requires LADWP to adhere to the following repowering schedule: repower
Haynes units #3 and #4 by 12/1/04; repower Scattergood units #1 and #2 by
6/1/06; and repower Haynes units #1 and #2 by 12/1/08. Based upon the
requirements under the Order of Abatement, LADWP is expected to substantially
reduce system-wide emissions, which will contribute to complying with future
allocations, which will help minimize future NOx emission shortfalls.

The second incorrect assumption inherent in this comment is that electricity is
expected to be in short supply indefinitely. Currently, there are 10 new power
plant projects that have been approved and, in some cases, are already under
construction in California. Four of these projects, representing 1,219 MW, are
expected to be online before the end of 2001; five of these projects, representing
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4,480 MW, are expected to be online before the end of 2002; and one of these
projects, representing 750 MW, is expected to be online by June 2003. Further,
CEC is currently reviewing an additional 14 new electricity generating projects.

In addition to approval and construction of new electricity generating projects, the
state of California is aggressively pursuing a number of other options to increase
and ensure a reliable supply of electricity. Recently adopted AB 970 establishes
expedited review of peaker unit projects, reducing the review time from
approximately one year to six months. Governor Davis selected the state
Department of Water Resources to buy electricity on behalf of the utilities, and
nearly $3 billion of taxpayer money has been spent since mid-January, 2001
toward this effort. The state is also currently in the process of finalizing contracts
with power generators to secure a long-term supply of reliable energy.

It is acknowledged that there is uncertainty with regard to future allocations for
power-producing facilities currently supplying electricity to ease the current
energy crisis. Because power generating facilities would be limited in their
ability to participate in the RECLAIM trading market and there exists uncertainty
in whether sufficient emission reductions would be obtained from the Mitigation
Fee Program, there is a possibility that future year allocations could be
substantially reduced. However, the proposed project is being promulgated to
reduce future NOx emission shortfalls. As shown in Table 3-1 in Chapter 3,
under the existing RECLAIM program it is expected that there will be substantial
NOx emission reduction shortfalls through the year 2005 and possibly beyond.
However, through the emissions reductions anticipated from the projects funded
by the mitigation fees, surplus credits generated from the pilot NOx credit
generating rules, and the installation of additional control equipment, it is
anticipated that the proposed project will substantially reduce potential future
NOx emission shortfalls (Table 4-6). To further offset this uncertainty, a power-
producing facility can participate in the private market to generate MSERCs or
ASCs to minimize, if not eliminate, its overage of allocations.

Consequently, with the current projects to retrofit or repower existing electricity
generating facilities in the Basin, the anticipated increase in electricity generators
and other proposals to secure reliable long-term energy supplies from the power
generators, it is not expected that the proposed amendments to the RECLAIM
program will exacerbate the current energy crisis, including the possibility of
rolling blackouts. In fact, the proposed project is anticipated to result in
beneficial effects on public services such as police and fire departments, schools,
etc., by generating real and surplus credits that will serve to reduce future NOx
emission shortfalls. Compared to the existing situation, the proposed project will
reduce the possibility of rolling blackouts in the future, which will reduce
potential adverse impacts to public services in the district. As a result, the
SCAQMD disagrees with the commentator’ opinion that the proposed project will
adversely affect public services.
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We are woting on bebalf of our cliert InterGen North Aonerica LF raparding the
Draft Envirommental Assessment for the proposed amendmenits to South Coast MQuaht_s,r
Manapesment District MSCAQMDY T Regulation ¥ —RECLAIM. InterGen 15 proposing to
generating facilities withia the jutizdichonal
boundaties of the SCACMD. Thesc faciiities include two to (ree peaking units (approximately
50 megawarts cach), which may be sombined on a single zite, and 2 larger approximately 900
megawatt facility. Applications fior certifieation for all of these projects are expected to be

3-1 submitted to the Californis Energy Comrmission in the near fiture. The pealine uhits ans

timg.

C_INCSEII00. L [u #]]

scheduied to come on line for Summer 2031, 2nd the larger facility is expected to come on line
in simple cycle mode by Summer 2002, converting to combined cyele mode at a subsequent

The propased locations for all of these projects i2 in the Palin Springs area within
the Salton Sea Air Basin, By virtue of their logation gutside the South Coast Air Basin, these
projects ate currently exerapt fror the RECLAIM program purseant to SCAQMIY Rule
20010131}, Duc to the lack of availability of traditional emission reduction credils for use as
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offscts for these facilities, TnerGen would Gke to have e option of apting into the RECLADM
program. We have discussed (his proposal with SCAQMD staff, and we imend to pursne
3-1 amsndmenis to SCAQMD Ruls 2000 which would allow this to oceur,

cont. T ensure that the CEQLA taview of the proposed amendrents cacornpasses the
possibilify of these facilities opting into the RECLAIM program, please include this possibility
in your assovptions as you develop the analysis. If you need any addifjional information,
regarding the proposed projects, please do not hesitate to catl me.

Truly yours,
f r
Michael [, Cagroll
of LATHAM & WATEINS

oo Buob Hrern, InterGen North Amenca LP

Mark Turner, IuterGon Morth America LP
Foel H. Mack, Feq.

OC_DOTangann) ragn] -
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COMMENT LETTER 3
LATHAM & WATKINS
March 5, 2001

3-1  Recent modifications to proposed amended Rule 2001 would allow electric
generating facilities in the Salton Sea Air Basin with a completed permit
application after January 1, 2001, the option to voluntarily enter the RECLAIM
program. This modification is included in the project description in the Draft
Environmental Assessment and, therefore, is part of the analysis of potential
adverse impacts in Chapter 4.
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PAFURAL REscriReES DEFENSE COUNTIE

Mareh 6, 2001

Mr. Jonathan Dn. Nadler

South Coast Alr Quality Manageraery District
21865 E. Copley Dirive

Diamons] Bar, CA 91765-4182

Re:  Natice of Preparation of Draft Envireomental Assessment, Proposed Amendmenis to
Repulation XX — RECLAIM

Dear Mr. Madler

We write on behalf of the Naumt Rasources Defense Council and the Coalidon for Clean
Ar to submir the follewing comments on the Notice of Preparation of @ Draft Environsental
Asseszment for Proposed Amendments 1 RECLATM. We appreciate The time the staff has spent
developing the Initial Study forthe proposed amendrments. Howover, as we discuss below, we
believe that this sdy fails 1o address fully the posential environmental impacts from the
proposed changes, and a more cormplete analysis should be incled in the final Environrental
AsSLessmeEnt ’
We strongly oppose easing the high price of credits trough an Alr Quality Investment
Progmam (AGQIP) for sources in the RECLATM program aad through a "mingation fund” far
power plants bifurcated from the RECLATM progran. We belicve thar the result of allowing
companics 1o viofate their ceps under RECLAIM will be fiuther delays in installaton of cost-
effocrive conlrols by RECLATM facilites 1o the dewiment of the covirmnment. Accordingly, ltis
4-1 cssenual that the Environmensal Assessment fully anatyze (1) the likely increase in eissions ar
delay in emissions reductions for conipanies in RECLAIM opting 1o use the AQIP program; (2)
any potental deley in installaton of BACT at RECLAM facilites; (3) all other environmental
impacts frows this proposal. Simitarly, the Envirormental Assestment must analyze hese same
imnpacts with respect 16 emissions from power planis paying mitigation fees under this preposal,
For example, whils power plants in {he region have been atlocated approximately & ons per day
{rpd) of NOx emissicas under the RECLAIM prograra, our understanding is thar power plants &t
100% capacity (and the cument Ievel of cantrol) could emit as much as 200 tpd of NO= cach day.-
This porental impect must be anglyzed in the Enviranmenral Assesspocal.
4-2 Simﬂﬂly,mmwmﬁludhymepmposad“ﬁx”fnrthnRECLMMpwgmmofalhwiug
companics 1o meet their RTC allocations by the purchase of mobile or ares source gradire, which
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would further delay installation of cost-effective controls at currery BECLAIM facilities.
Although the RECLATM program allows convetsion of mobile souzee cradits o RTCs,
circumstances have changed since adaption of the program in 1993, Tvis now chear that facilities
4-2 will delay their installation of cos-effective conmols if they can purchase inexpepsive credis to
satisfy their obligations. In our wicw it is imporeant thar credit prices pot be artificially lowered
CoNt. | by g jarge flow of mobile source credits $aro the RECLAYM markes 1o 4 Eeve] which further
delays the inseailation of cost-effective comtrols. I this wara to happen, we wonld see &
repetition of the past cyele — lower casts further delaying contrels, resujting in kuer price spikes
a5 cqediys become mote scarce. These potential impaers must be analyzed in the Environmerwal
Assasgment.

Thank you for this oppormniny. (0 cemment on he Notee of Preparation.

2 EITI 'ﬁm Camnichasl
Scnior ATOTIEY Excturive Director

Mamtal Resources Defanze Conneil Coalifion for Clean Air
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COMMENT LETTER 4
NATURAL RESOURCES DEFENSE COUNCIL/
COALTION FOR CLEAN AIR
March 6, 2001

With regard to easing the high price of credits, the proposed amendments to the
RECLAIM program are in response to a number of factors. The convergence of
several factors resulted in a higher demand for NOx RECLAIM Trading Credits
(RTC) for the 1999 compliance year. These factors include reduction of annual
allocations to the point where allocations and emissions are roughly equal,
restructuring of the electric utility industry resulting in change of ownership of ten
local power plants, creation of an open market for sale of electricity, and
electricity shortages during summer 2000 resulting in the need to generate more
electricity than anticipated. The proposed project is, therefore, is an effort to
stabilize the price and availability of RTCs, while requiring, at a minimum,
BARCT on power generating equipment.

It should also be noted that efforts to reduce the price of RTCs are not expected to
delay installation of cost-effective control equipment (tier 1 control equipment).
It is acknowledged, however, that the proposed project may delay installation of
controls with a cost-effectiveness of more than $15,000 per ton. The effects of
the proposed pilot NOx credit generating rules are actually anticipated to be
relatively minor because of the sunset provisions in the proposed rules and a
relatively small number of RTCs per year would be generated. Further, the
enforcement provisions in Rule 2010 are still in effect. The only modification in
the enforcement provision is the provision that utilities exceeding an annual
allocation can pay a mitigation fee and deduct the exceedance from that facility’s
annual allocation two years into the future, instead of deducting from the next
year’s annual allocation. The effect of this change is discussed in the
Environmental Assessment.

As required by CEQA, the Draft Environmental Assessment has comprehensively
analyzed potential adverse environmental impacts from the proposed project,
including regional and localized emissions, potential energy impacts, and
potential hazard impacts from ammonia use associated with SCR equipment. As
identified in the Initial Study, the proposed project has the potential to generate
significant adverse impacts in the following areas: air quality, energy, and
hazards. The commentator did not identify any other environmental areas that
could be adversely affected by the proposed project. The commentator is referred
to the Chapter 4 for the analysis of potential adverse environmental impacts.

This comment implies that the SCAQMD is simply allowing power producing
facilities to exceed their annual RECLAIM allocations. As already indicated, the
power producers are operating at higher than historical levels to minimize
electricity shortages in California’s deregulated energy market. The Governor has
taken a number of steps to ensure that power producers are not hindered in their
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ability to provide power to the state grid. If insufficient power is generated, there
are potential public safety issues that could occur in the event that rolling
blackouts are implemented by the Cal-ISO. Further, emergency backup internal
combustion engines burning diesel would be used to a greater extent than would
otherwise occur, resulting in greater emissions into the air.

Governor Gray Davis’ Executive Order D-24-01 requires local air pollution
control and air quality management districts to modify emissions limits that limit
the hours of operation in air quality permits as necessary to ensure that power
generation facilities are not restricted in their ability to operate. The proposed
amendments are being implemented in part to address the Governor’s Executive
Order and to minimize the potential air quality effects of increased power
production in the district. As the analysis in Chapter 4 shows, NOx emission
reduction shortfalls (NOx emission increases) would be much greater and last
longer under the current RECLAIM program than under the proposed project,
assuming that the power generating facilities continue to operated whether or not
they violate RECLAIM allocation, as is allowed pursuant to the Governor’s
Executive Order. Finally, approximately nine power generating facilities in the
district are due to install control equipment by the peak demand in the summer of
2001, so it is not likely that the will generate current levels of emissions after
installation of this equipment.

RECLAIM, adopted in 1993, already allows the use of mobile source credits (see
Rule 2008) and the proposed credit generating rules do not change the RECLAIM
program. When the RECLAIM program was adopted in October 1993, Rule 2008
— Mobile Source Credits, allowed mobile source emission reductions generated by
Rule 1610 and future 1600 series rules to be used as RTCs. The objective as
stated in the RECLAIM October 1993 Staff Report is to “provide the opportunity
for RECLAIM facilities to pursue the most cost-effective approach to reduce
facility emissions — through stationary source emission controls or possibly by
reducing mobile source emissions through old-vehicle scrapping.” Although Rule
1610 was the only mobile source credit generation rule at the time of adoption of
Regulation XX, future mobile source credit generation rules were anticipated. As
stated in the October 1993 RECLAIM Staff Report, “the District is currently
developing other Regulation XVI rules that will be applicable to RECLAIM
facilities through Rule 2008.” In addition, these future Regulation XVI rules,
“would allow facility credits for emission reductions from these on-site/off-road
equipment.” In any event, the effects of the NOx credit generating rules on the
supply of RTCs has been analyzed and can be found in Chapter 4.

The proposed project requires power generating facilities to install BARCT on all
equipment, which ultimately could produce greater NOx emission reductions than
under the current RECLAIM program. The reason for this is that, when
RECLAIM was originally adopted, it was considered possible that a facility could
install controls that are less effective than BARCT and still comply with their
annual allocations. Further, the requirement to submit a Compliance Plan for both
power generating facilities and facilities with emissions greater than 50 tons per
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year provides greater certainty that affected facilities will meet their annual
allocation requirements because the SCAQMD will be able to enforce the critical
path in selecting compliance options for each facility. Finally, although the
proposed project may result in delayed installation of more costly types of
controls, the proposed project also includes several mobile and area source credit
generating rules. These rules include similar requirements as proposed Rule
1612.1, which was developed in cooperation with U.S. EPA, CARB, RECLAIM
stakeholders and the environmental community to ensure that emission credits are
real, surplus, and enforceable. Because of the unanticipated increased demand for
electricity, some power generating facilities may exceed their allocations.
Because of the relatively low availability of NOx RTCs, a modest increase in
available NOx credits is needed. Use of these credits will contribute to reducing
the NOx emission shortfall (increase in NOx emissions).
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March 8, 2001

Jonzthan Madler

Ajr Qruality Specialist
21865 E.Copley Deive
Diampnd Ber, CA 01765

Re: Environmental Assessment [or the Eropased Changes to the Reclalm p-rﬂgi.‘ﬂ'l.'ﬂ _

Dear Jonathen

We are writing on behalf of the Coalition for Clean Air and the Natural Rescurces
5-1 Defense Gouneil to join in the comments submitted by Comraunities for a Hetter

Fnviconment. We intend to submik additional cominsnis iOmomow.

Slacerely,

Tim Carmichaci

- Bxecutive Director
Coalition for Clean Ajr

(3ail Rudermnan Feuer
Senior Attormey - r )
Mataral Resourcas De_-.fens.e Couneil o ' .
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COMMENT LETTERS
COALTION FOR CLEAN AIR/
NATURAL RESOURCES DEFENSE COUNCIL
March 5, 2001

5-1 The commentators indicate in this comment that they support the comments
provided by Communities for a Better Environment (comment letter #1).
Therefore, please refer to the responses to comment letter #1.
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