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COMMENT LETTER 3 

Communities for a Better Environment 

April 27, 2001 

 

3-1 The commentator states that the SCAQMD failed to modify the project to address 

the grave concerns raised in CBE’s 2/23/01 letter to the SCAQMD commenting 

on the Initial Study for the proposed project
1
.  It is assumed that this comment 

refers to CBE’s request invoke the penalty provision in Rule 2015(b)(6).  As 

noted in the SCAQMD’s response, the White Paper examining the causes of the 

RTC price increases did not find that program compliance or enforcement aspects 

had any causal role in the RTC price increases.  Instead, it was the confluence of 

RECLAIM emissions matching allocations; together with the unanticipated 

increased demand for RTCs in the power industry that caused the price increases.  

As a result, the proposed project is designed to address the underlying reasons 

why the RTC price increases occurred.  Through the recent efforts that went into 

developing the RECLAIM White Paper, SCAQMD staff identified likely causes 

that led to such high demand and prices for RTCs.  The proposed amendments to 

the RECLAIM program are designed to reduce the demand for RTCs by affected 

facilities and stabilize RTC prices. 

The SCAQMD has not summarily dismissed CBE’s concerns as mere opinion.  

All concerns that the SCAQMD could address without being speculative were 

addressed.  For example, based on the comments received on the Initial Study, the 

Draft EA considered the potential for both localized and regional impacts from 

the influx of additional MSERCs and ASCs into the RECLAIM market.  The 

Draft EA also analyzed whether or not the proposed project would cause or 

contribute to an exceedance of the ambient air quality standards and the potential 

for delays in achieving the RECLAIM program endpoint. 

The commentator asserts that the SCAQMD dismisses CBE’s assertion that the 

RECLAIM program has failed and, to support this assertion, refers to “A 

sampling of newspaper articles” contained in Exhibit A.  The SCAQMD 

acknowledges that there are problems with the RECLAIM program.  Indeed, this 

is the reason for moving forward with the proposed amendments.  To simply say 

the program has failed, however, does not take into consideration a host of 

complex factors that have converged simultaneously to create many of these 

unanticipated problems.  The main factor that has contributed to the current 

problems with the RECLAIM program are related to the current and ongoing 

energy crisis in California, which is itself a complex issue.  Until the problems 

associated with California’s energy crisis surfaced, the RECLAIM program was 

                                                           
1
 CBE provided comments on the Draft EA for PR 1612.1 – Mobile Source Credit Generation Pilot 

Program (letter dated 2/23/01).  Because the stated objective of PR 1612.1 was to adopt a protocol to 

generate MSERCs for use in RECLAIM, most of the comments in that letter were in reference to the 

proposed modification to the RECLAIM program.  CBE also submitted a comment letter on the 

NOP/Initial Study for the proposed amendments to RECLAIM and the four other proposed MSERC/ASC 

rules (letter dated 3/05/01).  The SCAQMD assumes that the commentator is referring to the 3/05/01 

comment letter. 
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on track with regard to reducing NOx emissions from affected sources as 

demonstrated by the findings made by the SCAQMD’s Governing Board at the 

October 20, 2000, Public Hearing.  The SCAQMD’s Governing Board made the 

following findings concerning the RECLAIM program pursuant to Health and 

Safety Code §39616(e): 

a. The 1991 Air Quality Management Plan (AQMP) was designed to achieve its 

targeted emissions reductions by 2010.  RECLAIM was designed to reduce 

collective emissions from the sources subject to the program to the same 

endpoint mass emissions they would have achieved through implementation 

of the control measures in the 1991 AQMP by 2003.  RECLAIM emissions 

have been below the emissions allocations each year since the beginning of 

the program.  Thus, RECLAIM is on track to achieve equivalent emissions 

reductions as would have resulted from continued implementation of the 

subsumed rules and control measures [§39616(c)(1)]. 

b. Adequate control technology and opportunities for further emissions 

reductions have been shown to exist for RECLAIM participants to collectively 

achieve their emissions goals for 2003 [§39616(c)(1)].  [This assumes that 

there are no constraints on obtaining control equipment and installation could 

occur immediately.] 

c. The main costs of complying with RECLAIM are monitoring, reporting, and 

recordkeeping (MRR) costs; equipment and installation costs; and 

administrative costs. These cost factors under RECLAIM have continued to 

stay below those costs projected at the time of adoption. Current projections 

of the cost to install the necessary controls to achieve compliance with 2003 

allocations are below the projections made at the time RECLAIM was 

adopted [§39616(c)(1)]. 

d. Continuous emissions monitoring systems (CEMS) are the most accurate and 

reliable equipment for real time monitoring of emissions. RECLAIM requires 

the use of mass CEMS on all major sources, which represent the vast majority 

of RECLAIM emissions.  The subsumed rules and control measures required 

the use of far fewer CEMS, and most of those measured emissions 

concentration rather than mass. RECLAIM also includes detailed monitoring 

requirements for non-major sources and requires electronic reporting of 

emissions on a daily, monthly, or quarterly basis depending on the emission 

potential of the source.  The inspection and enforcement program under 

RECLAIM is more structured and regular than under the subsumed rules and 

control measures.  Overall, RECLAIM’s MRR and enforcement requirements 

are more rigorous and provide more accurate and complete data than the 

corresponding requirements of the subsumed rules and control measures 

[§39616(c)(2)]. 

e. RECLAIM has successfully promoted, and even required, privatization of 

compliance and the availability of electronic data.  For example, periodic 
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third-party source tests are required for large NOx sources, relative accuracy 

source tests are required for CEMS, and RECLAIM includes daily, monthly, 

and quarterly electronic emissions reporting. Furthermore, SCAQMD is 

committed to amending RECLAIM’s MRR requirements to allow the use of 

electronic alternatives to strip chart recorders. The proposed rule amendment 

is currently targeted for March 2001 [§39616(c)(5)]. 

f. RECLAIM provides for trading of emissions reductions from a variety of non-

RECLAIM sources, including Emission Reduction Credits (ERC), and 

emission credits generated pursuant to Regulation XVI - Mobile Source Offset 

Programs or pursuant to Rule 2506 - Area Source Credits for NOx and SOx. 

Additionally, it may become possible to generate emission credits for use in 

RECLAIM through the Air Quality Investment Program (Rule 2501) and/or 

the Intercredit Trading Program (currently under development) [§40440.1]. 

g. Per capita exposure to ozone in the South Coast Air Basin met the target 

reductions specified for year 2000 in Health and Safety Code §40920(c) 

several years ahead of schedule. Additionally, RECLAIM is still on target to 

achieve the same emissions reductions as was projected to result from 

implementation of the subsumed rules and control measures.  RECLAIM's 

reductions are also more certain than the projected reductions from the 

subsumed rules and control measures. Thus, RECLAIM is not delaying 

attainment with state ambient air quality standards [§39616(c)(6)]. 

The above accomplishments of the RECLAIM program demonstrate that the 

program has achieved numerous beneficial air quality objectives.  The SCAQMD 

disagrees with claims that RECLAIM does not reduce emissions as predicted, 

since emissions have been less than RECLAIM allocations through Compliance 

Year 1999.  Nevertheless, amendments are needed to assure progress continues. 

3-2 The commentator implies in comment #3-2 that the because of an initial 

oversupply of credits there has been no economic incentive to install pollution 

control equipment, implying that the program has not produced air quality 

benefits.  As indicated in response to comment #3-1, RECLAIM emissions have 

been below the emissions allocations each year since the beginning of the 

program.  Further, per capita exposure to ozone in the South Coast Air Basin met 

the target reductions specified for year 2000 in Health and Safety Code §40920(c) 

several years ahead of schedule.   

In spite of the above, there are a number of issues currently associated with the 

existing RECLAIM program, which the commentator believes is evidence of a 

failed program.  The proposed amendments to the RECLAIM program are in 

response to a number of factors.  The convergence of several factors resulted in a 

higher demand for NOx RTCs for the 1999 compliance year.  These factors 

include a reduction of annual allocations to the point where allocations and 

emissions are roughly equal, restructuring of the electric utility industry resulting 

in change of ownership of ten local power plants, creation of an open market for 
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sale of electricity, and electricity shortages during summer 2000 resulting in the 

need to generate more electricity than anticipated.  The proposed project is, 

therefore, an effort to stabilize the price and availability of RTCs, while requiring, 

at a minimum, BARCT on power generating equipment. 

Finally, with regard to “massive noncompliance” this is simply not true.  

Historically, from 1994 to 1999, compliance rates were high and overall 

emissions were less than allocations (see also the response #3-1(d)).   

With regard to the 1994 CBE report included as Exhibit B, this information is not 

relevant to the environmental analysis of the proposed project. 

3-3 The commentator agrees that higher power generation rates over the past year 

have “resulted in an unexpected pull on the market”  The commentator then 

trivializes this effect by stating that the recent spike in credit prices is the result of 

affected facilities not installing pollution control equipment, “including a few 

power plants.”   

As part of the findings made by the Governing Board at the October 20, 2000 

Public Hearing, the staff noted that adequate control technology and opportunities 

for further emissions reductions have been shown to exist for RECLAIM 

participants to collectively achieve their emissions goals for 2003, assuming there 

are no constraints on obtaining control equipment and installation could occur 

immediately.  However, the fact remains that power-producing facilities have 

been emitting at substantially higher than historical rates due to the limited 

availability of electricity generation capacity in California.  In many cases power 

generating facilities have been required to operate continuously at high rates by 

Cal-ISO and subsequently by the State Water Resources Agency.  It is a direct 

function of the power generating facilities operating at higher than historical 

levels, thus emitting more than would otherwise be the case, and their attempt to 

comply with their annual allocations that have resulted in the power-generating 

facilities exerting a disproportionate effect on the availability and price of RTCs 

by buying up most, if not all, available RTCs.  Even under command and control 

rules, specifically SCAQMD Rules 1135 and 1134, power-generating facilities 

would be exceeding the emission limitations specified in these rules to continue to 

supply electricity to the state grid in response to the Governor’s Executive Order.   

To address the main source of the problem of high RTC prices and low 

availability created by the increased need for power-generating facilities to 

operate at higher than historical levels, modifications to the RECLAIM program 

are being proposed that contain the following components.  The power generating 

facilities are being removed from the RECLAIM trading market.  This will serve 

to increase RTC availability to the overall trading market, thus contributing to 

reducing RTC prices.  Further, the proposed project includes a temporary infusion 

of surplus and enforceable mobile and area source credits that would be dedicated 

to the RECLAIM program.  This will also serve to reduce RTC prices, while 

providing emission reduction benefits as stated in the Draft EA.  The proposed 
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project would prohibit power plants from purchasing and using RTCs to reconcile 

emissions for any quarter starting January 1, 2001, unless the RTC was acquired 

prior to January 12, 2001.  Further, the proposed amendments require all 

electricity generating equipment, except peaking turbines, to achieve BARCT 

levels by January 1, 2003, and all peaking turbines must achieve BARCT levels 

as early as feasible, but no later than January 1, 2004.  Finally, the proposed 

project requires non-power generating facilities greater than 50 tons per year to 

submit compliance plans demonstrating how they intend to comply with future 

allocations.  Therefore, the proposed amendments adequately address the 

commentator’s concern that non-power producing RECLAIM facilities will delay 

installing controls.  They must submit compliance plans showing the controls they 

will use to meet allocations.   

3-4 The commentator states that “CBE holds to all of its initial comments, as 

submitted in response to the District’s Initial Study...”  Since the commentator has 

provided little additional factual information, the SCAQMD’s responses to CBE’s 

2/23/01 and 3/05/01 comment letters remain valid. 

3-5 As indicated in the Draft EA, project alternatives to the proposed project were 

developed by modifying major components of the proposed rules or proposed 

amendments currently under consideration.  Modifying various components of the 

propose project is the standard approach the SCAQMD takes when developing 

alternatives for all SCAQMD projects that require an alternatives analysis and 

provides a consistent method of identifying a range of reasonable alternatives as 

required pursuant to CEQA Guidelines §15126.6(a). 

Although Rule 2015(b)(6) specifically refers to an evaluation and review of 

compliance and enforcement aspects of the RECLAIM program, this provision 

was not the original trigger for the proposed project
2
.  In addition to responding to 

the energy crisis in California and its affects on the price and availability or 

RTCs, the proposed project implements Rule 2015(d)(1), which requires the 

Executive Officer to propose to the Governing Board to amend the RECLAIM 

program to address any specific program problems.  As indicated in Chapter 2, 

the primary program problems being addressed by the proposed project are the 

high prices and low availability of RTCs.  Existing enforcement mechanisms in 

the RECLAIM program do not address these problems and, therefore, were not 

evaluated.  In fact, the SCAQMD is adequately enforcing RECLAIM, as 

evidenced by the record-breaking fines of $14 million and $17 million assessed 

on power producing facilities violating RECLAIM.  Recent problems in 

RECLAIM have been caused by power producing facilities paying astronomical 

prices to avoid violations.  This problem is not addressed by more strict 

enforcement. 

                                                           
2
 The Rule 2015(b)(6) requirement to evaluate and review the compliance and enforcement aspects of the 

RECLAIM program has subsequently been triggered by the Annual RECLAIM Audit Report for the 1999 

Compliance Year received by the SCAQMD Governing Board at its March 16, 2001, Public Hearing. 
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It is unclear why the commentator believes that the effects of the pilot NOx credit 

generating rules are irreversible.  Further, the commentator states that infusing the 

RECLAIM trading market with additional RTCs contradicts the SCAQMD’s 

objective of reducing RTC prices in the near-term.  It is assumed here that the 

commentator believes that the proposed project contradicts the objectives of the 

proposed project because of the potential for low RTC prices in the long term. 

First, as already noted in response to comment #1-7 of CBE’s 3/05/01 comment 

letter, the ability of stationary sources to use RTCs (including those generated 

from mobile or area sources) for regulatory compliance is already set forth in the 

provisions of Regulation XX.  Since the proposed NOx credit generating rules do 

not alter a stationary source’s ability to use credits as a means of compliance with 

RECLAIM, the proposed project would not alter the existing setting relative to 

this issue and, thus, would not be considered an impact under CEQA.  The use of 

MSERCs in the RECLAIM credit market is an inherent part of the program.  

However, the proposed MSERC rules do contain time limits on their use to assure 

that credits remain surplus.  Also, since the greatest need for MSERCs is to offset 

unavoidable emissions increases from power producing facilities and to provide 

credits for new RECLAIM facilities that are already at BACT, these credits will 

not cause significant delays in installing controls. 

It is not anticipated that the proposed pilot NOx generating rules will have long-

term effects on the program or cause RTC prices to remain low in the long term 

for the following reasons.  The proposed NOx credit generating rules contain 

sunset provisions that prohibit credit generation applications after January 1, 

2004.  By 2003, the proposed NOx credit generating rules then require 

evaluations every two years to evaluate performance.  Under Proposed Rule 1631, 

no evaluation year is specified.  It has been determined that for this source 

category that NOx emission reductions will no longer be considered surplus after 

June 30, 2005 due to implementation of Control Measure M13 – Marine Vessels 

in the 1997 Air Quality Management Plan (AQMP) and therefore no credits will 

be issued.  Surplus emission reductions post 2005 may be credited towards the 

SIP which includes Control Measure M13. 

3-6 The commentator states here that there are no limits on the number of credits that 

can be generated by existing and proposed credit generating rules.  As a result, the 

RECLAIM trading market will be “flooded with credits,” continues to provide no 

incentives for installing pollution controls and is “environmentally irresponsible.” 

Existing credit generation rules do not contain provisions limiting the number of 

credits that can be generated, but do contain a sunset provision that prohibit credit 

generation applications by January 1, 2004.  Additionally, there are other practical 

considerations that limit the number of credits generated in general and by these 

rules in particular for the following reasons. 

a. Federal law requires that credits used to comply with air pollution control 

rules must be surplus and enforceable.  Because most stationary sources in 
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the district are subject to a prohibitory rule in Regulation IV or a source 

specific rule in Regulation XI, there are limited opportunities to generate 

surplus emission reductions. 

b. Credit generation rules are voluntary and depend on market conditions.  

Because market conditions vary and the cost of generating credits is 

typically relative high, it is often not cost effective to spend the money to 

generate credits if there is no guarantee that the investment will be 

recouped. 

The SCAQMD disagrees with the commentator’s opinion that allowing credits 

into the RECLAIM market from the proposed pilot NOx generating rules is 

“environmentally irresponsible” for the following reasons.  During the 

development of proposed Rule 1612.1, the SCAQMD worked closely with 

CARB, U.S. EPA, and the environmental and business communities.  The effort 

of these parties was to ensure that, as required by federal law, the proposed credit 

generating rules provide real, enforceable emission reductions in excess, or 

surplus, to emission reductions required by existing rules and regulations or 

assumed or relied upon in the SIP.  The following highlights some key elements 

of Rule 1612.1 that will largely be included in the currently proposed NOx credit 

generating rules, to ensure that emission reductions are enforceable: 

i. Requires credit generators to submit an application, which is an enforceable 

document, prior to receiving credits.   

ii. Contingent on credit generation and issuance, requires credit generator to 

demonstrate proof of delivery of the new replacement vehicle or equipment 

and proof of transfer of ownership of the replaced vehicle or equipment. 

iii. Requires a written certification or signed declaration that the replaced vehicle 

or equipment has not and will not be operated in the district. 

iv. Requires maintenance of quarterly records of the activity level for the project. 

v. Establishes penalty requirements for the generator and user, to ensure no 

shortfall in emission reductions will occur. 

The currently proposed pilot NOx credit generating rules contain similar 

provisions to those in Rule 1612.1 that will ensure that NOx credits are surplus 

and enforceable (see points i. through v. above).  In addition, the proposed credit 

generating rules contain an environmental benefit provision.  The analysis of 

potential environmental impacts in the environmental assessment does not take 

credit for the fact that the proposed NOx credit generating rules will also provide 

localized reductions of diesel emissions components other than NOx including 

PM10 and toxic air contaminant reduction benefits.  The proposed NOx credit 

generating rules include program evaluations regarding their effectiveness and 

potential impacts (credits generated pursuant to PR 1631 would no longer be 

issued after July 2005).  Finally, the proposed NOx credit generating rules contain 

sunset provisions that prohibit credit generation applications after January 1, 

2004.  For these reasons the proposed pilot NOx credit generating rules provide 
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real air quality benefits that serve to further the SCAQMD’s progress in attaining 

and maintaining the ozone and PM10. 

Additionally, the pilot credit generation programs are in many instances not 

cheaper than stationary source controls and, further, allow for only a few years of 

credit generation opportunities.  Based on the above considerations, it is not 

expected that the RECLAIM market will be “flooded with credits” (see Table 4-9 

and Appendix E).  Finally, the commentator’s opinion that the proposed project 

provides no incentive for installing pollution controls is not consistent with the 

BARCT requirements for power generating facilities contained in proposed Rule 

2009 (refer to response to comment #3-3).   

The commentator states that since ASCs generated by PR 2507 are from 

unpermitted sources the “aggregate emissions from theses sources is a mystery.”  

The commentator further explains that aggregate emissions from these sources is 

a mystery because the SCAQMD does not know how many pollution credits may 

be generated from reductions at these sources.  The commentator is referred to the 

methodology for estimating credits from this source included in Appendix E.  The 

methodology includes the total number of sources in the district as well as an 

estimate of the annual participation rate.  The commentator is also referred to 

proposed Rule 2507(f), which contains a precise area source credit generation 

calculation methodology that takes into consideration the following: baseline 

emission factor for the agricultural pump in grams per brake horsepower-hour; 

horsepower of the existing diesel engine; horsepower of the replacement electric 

motor; load factor of the existing diesel engine, load factor of the replacement 

electric motor, and activity level.  See also response to comment #3-15.  Finally, 

the “environmental benefit” factor in the proposed credit rules is designed to 

address any remaining technical uncertainty.   

3-7 The commentator again expresses the opinion that the proposed project will 

infuse the RECLAIM trading market with “a potentially infinite number of 

credits.”  As explained in response to comment #3-6, such a scenario is not 

anticipated.  The commentator, therefore, is referred to the response to comment 

#3-6. 

3-8 The commentator repeats the previous assertions that the proposed project will 

flood the RECLAIM trading market with credits, thus, creating no incentive to 

install pollution control equipment.  With regard to the infusion of NOx credits 

into the RECLAIM trading market, the commentator is referred to the response to 

comment #3-6.  With regard to installing air pollution control equipment, the 

commentator is referred to the response to comment #3-3. 

3-9 The commentator asserts that the inclusion of MSERCs and ASCs into the 

RECLAIM program violates Health & Safety Code §39616(c), which requires the 

SCAQMD to find that an economic incentive program will result in equivalent 

emissions reductions as would have occurred under command and control 

regulations.  On its face, there is nothing in this statue that precludes including 
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emission reductions from mobile and area sources in the calculation of equivalent 

emission reductions.  Such reductions would, of course, need to be surplus, 

enforceable, and quantifiable.  SCAQMD staff has worked closely with CARB 

and U.S. EPA to assure that MSERCs and ASCs meet these requirements.  

Moreover, in interpreting any statute, such as §39616(c), it is necessary to 

harmonize the statutory provisions with other statutes dealing with the same 

subject matter.  Health & Safety Code §40440.1 specifically states that an 

economic “incentive program adopted pursuant to Section 29616” shall allow for 

trading among different sources, including mobile, area, and stationary sources.  

(§40440.1(a).)  Therefore, Health & Safety Code §39616 cannot reasonably be 

interpreted as prohibiting the use of MSERCs and ASCs as part of the program 

equivalency.  The commentator is also referred to Chapter 5 of the Staff Report 

for the proposed amendments to the RECLAIM program. 

3-10 State and federal law allows stationary sources to use mobile source credits.  The 

RECLAIM program, including Rule 2008, was approved by CARB and EPA as 

complying with all state and federal laws including the Clean Air Act (CAA).  

The SCAQMD’s authority in state law to achieve emission reductions across a 

spectrum of sources, “including mobile, area, and stationary, which are within the 

district’s jurisdiction,” provides for a market-based emissions trading program.   

The federal CAA does not prohibit the use of mobile source credits for offsetting 

under New Source Review.  The commentator misinterprets the language of 

§173(a)(1)(A), which does not specify that all offsets must be from stationary 

sources.  Moreover, §173(a)(1)(A) does not require that each individual trade or 

permit gets offsets from another stationary source to demonstrate that a net 

reduction occurs, rather the evaluation is programmatic.  The SCAQMD has 

demonstrated that RECLAIM, with all of its provisions, meets the requirements of 

the CAA. 

Further, U.S. EPA has recently released its final guidance on Economic Incentive 

Programs (EIP).  This guidance was developed pursuant to the CAA and 

recognizes the use of the CAA compliant programs such as RECLAIM in meeting 

attainment goals.  The program may be used in both attainment and nonattainment 

areas and may include mobile, stationary, or area sources, and credits may also be 

used for New Source Review offsetting. 

3-11 The commentator asserts that the Mitigation Fee Program for power plants and 

the AQIP violate the requirement for program equivalency as set forth in Health 

& Safety Code section 39616(c).  Under the proposed rule, the AQIP may only be 

used if it is pre-funded, i.e., the credits are already available in the AQIP reserve 

before they are used.  Therefore, the AQIP does not present any risk of delay in 

obtaining equivalent emission reductions. 

The commentator’s concern regarding the Mitigation Fee Program is that, in the 

event the program is not able to procure reductions that are equivalent to 

exceedances, the District will deduct the exceedance from future year allocations 
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two years after the exceedance.  It should be noted that with or without the 

proposed amendments, the power plants will exceed their year 2001 allocations, 

since the governor’s Executive Order has required air districts to remove any 

limits on the hours of operation for power plants.  Under the existing RECLAIM 

rule, such emissions would need to be made up one year after the exceedances; 

under the proposed amendments, they could be made up in the second year. 

Therefore, the only effect of the proposed amendments would be to delay the 

requirement to make up for these exceedances for one year (one-quarter of the 

exceedance may be carried over for an additional year if 75 percent of the 

exceedance has already been mitigated
3
).  At the same time, another part of the 

proposed amended program actually reduces the likelihood that there will be any 

unmitigated exceedances that need to be made up in future years.  This is because 

real, enforceable, and surplus MSERCs and ASCs will be made available to 

mitigate a large share of these year 2001 exceedances. 

Although the CEQA analysis used a conservative approach to estimating how 

may credits would be available from these programs, more recent estimates in the 

staff report make it more likely that any exceedances will be fully mitigated, 

without requiring future year deductions.  However, even assuming there are 

some exceedances that will need to be deducted from future years, the fact that 

this deduction may occur at a later time than under the existing rule does not 

mean the program is no longer equivalent.  Essentially, the amended program will 

result in a smaller amount of unmitigated emission, but will allow the initially 

unmitigated emissions that do need to be “made up” through deductions to be 

made up at a later date.  The statute does not preclude this from occurring.  The 

District anticipates that actually emissions will meet the RECLAIM allocation for 

the milestone year of 2003 as well as the PM10 attainment year of 2006.  

Therefore, the equivalency provisions of state law.  Nevertheless, the Draft EA 

does make a determination that the potential delay may result in significant 

adverse environmental impacts and the Governing Board will therefore, be 

required to make the appropriate CEQA findings to justify adopting the project 

despite any identifiable significant adverse impacts. 

3-12 The definition of BARCT requires the SCAQMD to first consider the best control 

technology available for the specific type of equipment being evaluated.  

However, much of the power generating equipment in the district were built over 

fifty years ago and there may be many technical restrictions in an attempt to 

retrofit these units with the current control technologies.  The rule will allow the 

SCAQMD to take into account the technical feasibility and cost-effectiveness of 

various control options.  This methodology is consistent with the approach the 

SCAQMD uses to evaluate BACT for minor sources.  The staff report further 

                                                           
3
 The proposed project was modified after the release of the Draft EA to allow one-quarter of the 

exceedance to be carried over for an additional year if 75 percent of the exceedance has already been 

mitigated (the ability to delay deductions through the Mitigation Fee Program would still sunset after 

Compliance Year 2003).  Staff has reviewed the proposed modification and has determined that it is within 

the scope of the alternatives analysis and does not result in a significant adverse impact not previously 

identified nor make a previously identified significant impact substantially worse. 
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clarifies the procedure that will be used by the SCAQMD to make BARCT 

determinations for electric generating equipment.  It clearly states that the 

SCAQMD will consider the emission limits recommended by CARB as well as 

the emission rates specify in SCAQMD Rule 1134 - Emissions of Oxides of 

Nitrogen from Stationary Gas Turbines, and SCAQMD Rule 1135 - Emissions of 

Oxides of Nitrogen from Electric Power Generating System. 

3-13 In keeping with the objectives of minimizing emissions from power generation, 

the proposed project would require facility operators to incorporate in the 

compliance plan a method to operate less polluting power generation units (NOx-

emitting generating equipment) over dirtier units under common ownership.  This 

provision would only apply to facilities with a total generating capacity greater 

than 250 megawatts.  The operation method of electric generating units would list 

all power generating units, including turbines as peaking units, that emit NOx 

within a power producing facility under different groups of priority based on the 

emission level per net megawatt hour of electric generation.  The priority 

grouping would cross facility boundaries if more than one power producing 

facility is under common ownership.  Operators would be required to operate all 

units within the first priority group at all facilities under common ownership to 

the maximum extent feasible prior to operating any units in the next priority 

group.  The commentator is referred to the Staff Report for the proposed 

amendments to RECLAIM for a more detailed discussion of this issue. 

3-14 The SCAQMD strongly disagrees with the opinions expressed in the first 

paragraph of the memorandum from Julia May to Suma Preesapati dated 4/27/01.  

First, it is asserted that the project description is not complete.  There is a 

complete and comprehension description of the proposed project including 

amendments and new rules to the RECLAIM program as well as the proposed 

pilot NOx credit generating rules.  Further, the full text of the proposed amended 

rules and proposed new rules were included in Appendix A of the Draft EA.  With 

regard to the potential increased emissions, the commentator is referred to the 

response to #3-16.  With regard to the alternatives analysis, the commentator is 

referred to the response to comment #3-17. 

With regard to credit use, the SCAQMD understands that CBE is fundamentally 

opposed to the use of mobile source credits to comply with annual allocations.  

However, as previously explained in the response to comment #1-2 to CBE’s 

3/05/01 comment letter, use of mobile source credits has been an inherent 

component of the RECLAIM program since its adoption in October 1993.  This 

component of the program is not affected by the proposed project. 

The proposed pilot credit generation rules are voluntary and it is difficult to 

identify the potential generators and users of the emission credits.  For the 

proposed rules that affect marine vessels, PR 1631 and PR 1632, the location of 

the generation projects will occur either within district waters, which are defined 

in the proposed rules to be within 25 miles from shore, or in or around the ports 

and harbors within district boundaries.  Regarding PR 1633 and PR 2507, the 
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location of the projects is unknown as they may occur at distribution centers and 

agricultural areas throughout the district.  

The table presented in the commentator’s letter generally identifies the 

geographical area where credits may be generated and used.  Credit use depicted 

in the table is a partial list of where credits may potentially be used.  Credits may 

be used through the RECLAIM Reserve, which is limited to select RECLAIM 

facilities or purchased directly as an MSERC by any RECLAIM facility.  

Although general geographic areas can be identified in some cases for credit 

generation, such as credits for marine vessels, it is speculative to assume the 

geographical location of where that specific credit will be used since credits can 

potentially be used by all RECLAIM facilities.  However, the analysis in the Draft 

EA demonstrated that there will not be significant adverse localized impacts.  In 

addition, although specific users are not known at this time, harbor areas have 

been known to have high diesel toxic exposures due to the activities surrounding 

areas.  Reductions in diesel exposures are beneficial to the adjacent residents. 

Finally, for emission reductions that are used through the RECLAIM Reserve, the 

SCAQMD will conduct an annual program review to assess the amount, type, and 

location of credits that are generated and used.  Information from the program 

review will be based on actual credit generation and use data.  This information 

will be incorporated in the annual RECLAIM report and will be presented to the 

Governing Board.  Through this process, the SCAQMD will continue to work 

with environmental representatives and other stakeholders to assess potential 

issues that may occur from credit generation and use.   

3-15 Through the rule development process for PR 1631, PR 1632, PR 1633 and PR 

2507, SCAQMD staff has been working with CARB and U.S. EPA to ensure that 

these proposed credit generation rules meet state and federal requirements.  Each 

of the proposed rules has been carefully developed to ensure that emission 

reductions are real, quantifiable and surplus. 

The commentator expresses the unsupported opinion that, “There will definitely 

be errors in each of these [credit generation] calculations,” as if it were fact to 

support the assertion that credits from the proposed pilot NOx credit generating 

programs are not real or surplus.  Regarding quantifiable emission reductions, 

each individual proposed rule specifies an emissions quantification equation to 

accurately calculate the amount of emission reductions that will be generated 

through implementation of the credit generation project.  The SCAQMD 

disagrees with the commentator that the proposed credit generation rules include 

“errors in all calculations and measurements of emissions.”  In general, MSERCs 

are quantified based on the difference between the baseline and optional emission 

factors, multiplied by the actual activity level of the project.  The baseline 

emission factors have been developed consistent with the 1997 AQMP, 

established U.S. EPA emission factors, or current rules and regulations, to ensure 

emission reductions are surplus.  The optional emission factor accounts for the 
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new equipment or the displacement of diesel emissions through the use of electric 

power.   

Under PR 1631, repowering captive marine vessel engines, the baseline and 

optional emission factors are based on emissions testing and engine certifications.  

For both the baseline and optional emission factors the proposed rule specifies 

emissions testing protocols that must be used to test or certify emission factors.  

For the baseline emission factor, the emissions testing protocol is either ISO 

8178-E3 or CARB approved in-situ source testing referenced in Diesel Marine 

Vessel Emissions Testing Protocol, Santa Barbara County Air Pollution Control 

District, July 1999.  For certifying new engines, the credit generator must use 

manufacturer’s test data based on the federal test protocol referenced in 40 CFR 

Part 94 – Control of Emissions of Air Pollution from New Marine Compression-

Ignition Engines at or Above 37 kW.  These protocols are designed to quantify 

the amount of emissions from the existing and new engines in an environmentally 

protective manner.  Where there is uncertainty or a range of values, the most 

conservative factors are selected to meet the real, surplus, and quantifiable criteria 

for credit generation. 

Where emissions testing or certifications are not required for a baseline or 

optional emission factor, the proposed rules include a default emission factor that 

is conservative and inherently addresses the technical uncertainty.  For example, 

the default baseline emission factors used to quantify the amount of NOx 

emissions from diesel auxiliary engines that are displaced from a marine fuel cell 

substation are consistent with the International Maritime Organization (IMO) 

standards for new engines.  The actual NOx emissions from these auxiliary 

engines are expected to be higher than the default baseline emission factors.  

Moreover, each credit rule includes an environmental benefit factor that helps 

assure there will be no adverse impacts from any technical uncertainties. 

The proposed credit generation rules are pilot programs, where applications must 

be submitted on or before January 1, 2004.  Thus, by design, these proposed rules 

will limit the amount of credits that can be generated.  The Draft EA includes the 

methodology and assumptions used to estimate the potential credit generation for 

each of the proposed credit generation rules.  In general, the total number of 

potential sources is from the AQMP inventory, and the amount of participation is 

based on annual turnover for the individual source category, the potential 

accelerated turnover anticipated through implementation of the proposed rules, 

and cost-effectiveness of the proposed projects.   

3-16 The commentator states that the proposed project will increase the use of 

electricity from replacing diesel engines with electric motors.  Regardless of the 

potential for increased emissions from power-generating facilities, this will have 

no effect on the conclusion regarding air quality impacts for the following reason.  

The primary purpose of the proposed project is to address the increased operation 

of power-generating facilities to address the current energy crisis in California.  

Specifically, as indicated in response to comment #3-3, some of the objectives of 
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the proposed project is to reduce the cost and increase the availability of RTCs, 

while minimizing potential NOx emission reduction shortfalls.  As indicated in 

the alternatives analysis in Chapter 5 of the Draft EA, the proposed project 

reduces projected NOx emission reduction shortfalls to a greater extent than does 

the existing RECLAIM program.  Since there would be the same potential 

increase in NOx emissions under both the existing RECLAIM program and the 

proposed project, this does not affect the conclusions regarding air quality. 

The commentator states further that credits generated by the proposed pilot NOx 

credit generating rules will be used by the power-generating facilities instead of 

directly reducing emissions at these facilities.  As already noted in response to 

comment #3-3, the proposed project requires all electricity generating equipment, 

except peaking turbines, to achieve BARCT levels by January 1, 2003, and all 

peaking turbines must achieve BARCT levels as early as is feasible, but no later 

than January 1, 2004.  While unavoidable excess emissions may be offset by 

MSERCs and ASCs, these credits cannot be used to delay controls, which are 

being required as early as feasible.  Consequently, the discussion about “a strange 

feedback loop” is incorrect. 

With regard to the possibility that there could be an increase in the use of diesel 

generators to provide back-up power, this is not an effect of the proposed project, 

but is occurring as a result of the existing energy crisis in California as 

acknowledged by the commentator’s remark that “some office buildings are 

applying for permits to use diesel-powered generators for back-up power...”  To 

the extent that the proposed project allows power-generating facilities to operate 

at higher than existing levels, consistent with the Governor’s Executive Order, 

with concurrent emission reductions obtained by requiring powering generating 

facilities to install BARCT and reductions obtained from the Mitigation Fee 

Program, the proposed project is expected to reduce the demand for installation of 

back-up diesel-powered generators and the associated emissions.   

Any increase in electricity demand resulting from credit rules was identified as 

insignificant.  Further, since these credits are largely to be used to offset power 

producing facilities emissions, any increased emissions from these facilities will 

be less than the emissions due to replacing diesel engines. 

3-17 As indicated in response to comment #3-5, the Draft EA included a range of 

reasonable alternatives as required pursuant to CEQA Guidelines §15126.6(a).  

The SCAQMD appreciates the recommendations for potential project alternatives, 

but CBE had an opportunity to provide recommendations for potential project 

alternatives earlier in the process, in the comment letter (3/05/01) on the Initial 

Study for example, but did not.  Had this occurred, the SCAQMD could have 

incorporated the recommendations in total, incorporated portions of the 

recommendations, or explained why the recommendations were rejected (CEQA 

Guidelines §15126.6(c)). 
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With regard to an alternative requiring phasing out diesel engines instead of the 

proposed pilot NOx credit generating programs, the SCAQMD does not have 

jurisdictional authority over many of these sources.  The SCAQMD is precluded 

from regulating marine vessels and other off-road engines and can only regulate 

fleet vehicles in the on-road sector.  The SCAQMD has already adopted a rule 

requiring low-sulfur diesel.  The SCAQMD is not necessarily precluded from 

establishing voluntary programs to generate emission reductions from these 

sources, however. 

With regard to requiring electrification of truck/trailer refrigeration units, many of 

these types of vehicles conduct their business outside of the district and even 

outside of California.  As a result, the SCAQMD may not have jurisdictional 

authority over these vehicles.  The SCAQMD’s authority is limited to fleets 

operating substantially in the district. 

With regard to requiring phasing out diesel agricultural pumps and requiring 

electric motors, this is not considered to be a feasible alternative because many 

agricultural pumps are located in remote areas that may not be served by the 

electricity infrastructure.  This is typically this reason they use diesel generators in 

the first place.  Phasing out diesel agricultural pumps would leave some users 

with no alternative for pumping water for irrigation.  The use of solar power for 

agricultural pumps has not been demonstrated.  Staff would be interested in any 

information regarding this application of solar technology. 

With regard to mobile sources in general, the SCAQMD has limited authority to 

regulate fleets with 15 or more vehicles pursuant to Health and Safety Code 

§§40919 and 40447.5.  Based on this authority, the SCAQMD has promulgated a 

number of fleet vehicle rules that essentially phase out the use of diesel in public 

and some private fleets, with the most recent rule related to school buses, 

SCAQMD Rule 1195, adopted in April, 2001.  The SCAQMD continues to 

investigate opportunities to further regulate these sources.  Such alternatives, 

however, do nothing to achieve the main objectives of the proposed project which 

include reducing the cost and increasing the supply of RTCs until such time as the 

RECLAIM trading market is stabilized. 

The commentator also suggests that an alternative be analyzed in which additional 

power plant construction is limited to actual needs for generation.  Such an 

alternative is considered infeasible for a number of reasons.  First, determining the 

need for power plant construction is outside the expertise of the SCAQMD.  

Further, the Health and Safety Code, which codifies the SCAQMD’s 

jurisdictional authority under state law, does not provide the SCAQMD any 

authority over approval or siting of power generating facilities.  Finally, as the 

commentator acknowledges, “All precepts of deregulation are now being re-

evaluated and are in flux.”  Consequently, even if the SCAQMD had the authority 

and expertise to determine electricity needs in the district, the existing situation is 

so volatile that it would be very difficult to predict with any degree accuracy what 

the ultimate electricity need in the district would be.  It should also be noted that 
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equipment at new power plants will be at BACT which is cleaner than existing 

equipment at BARCT.  To the extent new units are constructed and replace older 

units, greater air quality benefits can be achieved. 

3-18 The commentator asserts the Mitigation Fee portion of the proposed project is a 

pay to pollute program and “is the least documented part of the project.”  The 

Mitigation Fee implements in part the Governor’s Executive Order.  Further, 

potential impacts of this program were evaluated in the Draft EA.  It was assumed 

for the analysis that emission reductions obtained by the SCAQMD using 

Mitigation Fee monies would be generated using the protocols established in the 

proposed pilot NOx credit generating rules and Rule 1612.1.  The protocols are as 

set forth in the proposed credit rules, and account for any technical uncertainty 

within the protocols as well as the environmental benefit factor.  These 

assumptions are incorporated into the analysis of potential adverse environmental 

impacts in the Draft EA.   


