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Responses to Comment Letter No. 3 
 

Elizabeth Klebaner, Adams Broadwell Joseph & Cardozo 
June 4, 2013 

 
Response 3-1 
 
The SCAQMD acknowledges that the commentator is writing on behalf of the California Unions 
for Reliable Energy.  Comment 3-1 summarizes the proposed Ultramar Cogeneration (Cogen) 
Unit Project (proposed Project), the purpose of the proposed Project, the Project location and 
required permits, so no further response is required. 
 
Response 3-2 
 
The SCAQMD staff disagrees with the comment that the ND fails to comply with CEQA.  As 
discussed in the following responses, the commentator has not provided any expert opinion 
supported by substantial evidence that the proposed Project may have any potentially significant 
adverse impacts that would require preparation of an Environmental Impact Report (EIR).  
Please see the responses below to the more detailed comments in Responses 3-4 through 3-30.  
As discussed in Responses 3-5 and 3-6, the Project Description was adequate and fully complies 
with the requirements of CEQA.  Comments raised regarding the worker safety associated with 
soil contamination (“environmental setting for hazards”) relied upon inaccurate and misapplied 
data (see Responses 3-8, 3-37, 3-40, and 3-41).  Further, comments raised regarding air quality 
relied upon incorrect assumptions (see Responses 3-10, 3-12, 3-14, and 3-32 through 3-36).  As 
discussed in the responses to comments, when the appropriate information and accurate data 
regarding the proposed Project are used, it is demonstrated that the proposed Project would not 
result in significant adverse air quality impacts, worker safety impacts, or any other 
environmental impacts.  As stated in Public Resources Code (PRC §21082.2(c)) and in CEQA 
Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, or 
evidence that is clearly inaccurate or erroneous, or evidence that is not credible, shall not 
constitute substantial evidence.”  When accurate and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse environmental impacts. 
Accordingly, if the lead agency determines there is no substantial evidence that the project may 
have a significant effect on the environment, the lead agency shall prepare a negative declaration 
(CEQA Guidelines §15064(f)(3)).  As such, an EIR is not warranted or required.   
 
Response 3-3 
 
The SCAQMD has prepared individual responses to comments in the letters from Elizabeth 
Klebaner (see Responses 3-1 through 3-31), Valorie Thompson (see Responses 3-32 through 3-
36), and Matthew Hagemann (see Responses 3-8, and 3-37 through 3-41). 
 
  



RESPONSE TO COMMENTS 
 

 
 

F-183 

Response 3-4 
 
The commentator’s description of its members and their concerns are noted.  The comment does 
not address the adequacy of the ND and is not relevant to the environmental analysis, so no 
further response is required. 
 
Response 3-5  
 
SCAQMD staff disagrees with the comment that the Project description in the IS/ND does not 
meet CEQA requirements.  The CEQA Guidelines §15071 requires the following for a negative 
declaration:  “(a) A brief description of the project, including a commonly used name for the 
project, if any; (b) The location of the project, preferably shown on a map, and the name of the 
project proponent; (c) A proposed finding that the project will not have a significant effect on the 
environment; (d) An attached copy of the initial study documenting reasons to support the 
finding; and (e) Mitigation measures, if any . .”  As explained below, the Project Description 
more than complies with the requirement to provide a “brief description of the project”, and the 
document as a whole provides a detailed explanation of the project impacts and fully documents 
the reasons supporting the findings.  Detailed information which allows the decision maker and 
other readers to calculate emissions is appropriately provided in the document (see ND, Section 
3, Air Quality, pages 2-9 through 2-32, and Appendix B – Air Emission Calculations).   
 
The comment that “The IS/ND does not meet CEQA’s requirements because it fails to include a 
complete and accurate Project description, rendering the entire impact analysis inherently 
unreliable” is not supported by the record.  The ND provides a complete detailed description of 
the Ultramar Cogen Project (see Chapter 1, pages 1-1 through 1-14) including current operating 
conditions and modifications to existing equipment.  Detailed information is provided on the 
Cogeneration Facilities (see page 1-6), Modifications to Existing Boilers (see page 1-7), 
Modifications to Existing Ammonia Delivery System (see page 1-7), and Modifications to Other 
Refinery Support Systems (see page 1-9).  Other information regarding the proposed Project is 
provided including the location of the proposed Project; maps of the site location, a map of 
equipment locations; and associated modifications (see pages 1-3 and 1-8); the construction 
schedule (see page 1-9); the required permits and approvals (see pages 1-9 through 1-14), as well 
as an overview of current Refinery operations (see page 1-6).   Further, the ND includes a 
description of the various operating scenarios for the Cogen Unit and the boilers and evaluates 
the potential impacts of these operating scenarios (see pages 2-16 through 2-19).  As stated in the 
ND, “The operating conditions of the boilers and Cogen Unit would be restricted through permit 
conditions to limit emissions in any combination of equipment such that the NOx emissions from 
the proposed Project would not exceed the current permitted NOx emission limits on the existing 
boilers” (see last sentence on page 2-17 and first sentence on page 2-18). Therefore, the Project 
description in the ND not only complies with the requirements of CEQA Guidelines §15071 (a) 
and (b) to provide sufficient information to inform the public and decision makers regarding the 
scope of the proposed Project, but the description is robust and detailed. 
 
Please see Response 3-6 regarding the specific comment regarding limits on operation of the 
proposed Cogen Unit and existing boilers. 
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Response 3-6 
 
Note that since the ND was circulated for review, the draft Permit to Construct has been 
circulated for public review and comment.  Consistent with the ND, the draft permit contains 
numerous individual and combined limitations on emissions from the Cogen Unit and the 
boilers.  See for example draft condition A63.x (attached hereto as Attachment F-1) that contains 
VOC and PM10 monthly limitations and states, “For the purposes of this condition, the above 
emission limits shall be based on the combined emissions from Boiler 86-B-9000,  Boiler 86-B-
9001, Boiler 86-B-9002, Gas Turbine 79-GT-1 (Cogen Unit), and Duct Burner.”  Thus, contrary 
to the commentators’ opinion, the boiler operations are limited by permit conditions. 
 
See Response 3-5 regarding the CEQA requirements for project descriptions.  The SCAQMD 
disagrees with the unsupported opinion of the commentator that the project description fails to 
describe the proposed operation of the boilers.  First, the Project description does not state boiler 
86-B-900 would operate infrequently, as indicated in this comment, but clearly states “86-B-
9000 would normally be shut down while the Cogen Unit is operating” so the information in the 
ND is consistent.  Moreover, if Boiler 86-B-9000 were operating, use of the other boilers would 
be reduced.  Second, we disagree with the contention that the information in the ND is 
inconclusive with respect to operating scenarios.  The ND clearly explains that the purpose of the 
Project is to install a cogeneration unit to provide reliable power to the Refinery.  The Cogen 
Unit also will produce steam to use in various processes throughout the Refinery.  The Refinery 
only has a limited demand for steam, therefore, with the Cogen Unit online, full use of the 
existing boilers will no longer be necessary.  Thus, as further explained in the ND Project 
description, (first full paragraph on page 1-7), Boiler 86-B-9000 would be shut down during 
normal operating conditions of the Cogen Unit.  Boilers 86-B-9001 and 86-B-9002 would 
continue to operate in a lower “hot standby mode” on a normal basis so they could be 
immediately available to produce steam in the event the Cogen Unit is unexpectedly shut down 
(see ND, page 2-16 under Operational Emission Impacts).  This would help avoid situations 
where power outages result in shutdown of refinery units and would help reduce related flaring 
events.  Full operation of the boilers when the Cogen Unit is operating would be a waste of 
energy and result in the production of steam that cannot be used and would have to be vented to 
the atmosphere.  Therefore as further explained in the ND, the project proponent applied for and 
designed the Project to incorporate permit limitations as further insurance that the equipment will 
not be operated in a manner that produces unnecessary steam and therefore will limit emissions 
from the unit.  “SCAQMD permits for the boilers would limit emission rates when the Cogen 
Unit is operating such that the Cogen Unit would be installed with no net increase in emissions 
of nitrogen oxides (NOx), sulfur oxides (SOx), and less than significant increases in volatile 
organic compounds (VOC), carbon monoxide (CO), particulate matter less than ten microns in 
diameter (PM10), or particulate matter less than 2.5 microns in diameter (PM2.5).”  (See ND 
page 1-7).  As further described below, permit conditions have been included as part of the 
SCAQMD Permits to Construct/Operate.  Therefore, as designed, the Project will limit the 
operation of the Cogen Unit and boilers, so that under any combination of operations, all four 
units would not exceed the emissions levels established by the current operation of the three 
existing boilers.  Therefore, the Project description is not “inconsistent and inconclusive” as 
suggested by the commentator.   
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With regard to the proposed quantitative operational limit, the detailed calculation analysis can 
be found in Chapter 2.  Table 2-4 shows operating capacity of the boilers and Table 2-5 shows 
the operational emissions from both the baseline and the proposed Project in accordance with 
CEQA requirements.  As discussed in Response 3-5, there is no requirement or necessity to 
identify the exact proposed operational limits in the Project Description, given that the purpose 
and function of the limits are described.  Moreover, the draft Permit to Construct sets forth the 
proposed limits. 
 
The opinion in Comment 3-6 that insufficient information has been provided regarding the 
operation of the existing boilers, is also not supported by the record.  A number of different 
boiler operating scenarios were evaluated in the ND (see ND, page 2-16 under Operational 
Emission Impacts and Table 2-4, as well as Appendix B), in order to determine the worst-case 
operating scenario (operating scenario that generates the highest emissions).  The description of 
the scenarios evaluated is provided on page 2-17 (last paragraph) to page 2-18 of the ND, which 
states the following: 
 
 As indicated in Table 2-4, scenario 1 assumes that the Cogen Unit operates at full capacity and 

boiler 86-B-9002 is operating up to a minimal level (31 percent load) and boiler 86-B-9001 is 
operating up to a level (38 percent load), where both boilers would generate supplemental steam 
as needed.  Scenario 2 assumes that the Cogen Unit operates at full capacity, boiler 86-B-9002 is 
off and boiler 86-B-9001 would be ready to generate supplemental steam as needed (75 percent 
load).  Scenario 3 assumes that the Cogen Unit operates at full capacity and boiler 86-B-9001 is 
operating up to a minimal level (30 percent load) and boiler 86-B-9002 is operating up to a level 
(36 percent load) where both boilers would generate supplemental steam as needed.  Scenario 4 
assumes that the Cogen Unit operates at full capacity, boiler 86-B-9001 is off and 86-B-9002 (54 
percent load) would generate supplemental steam as needed.  As a permit condition, when the 
boilers are used to supply steam instead of supplement steam to the Refinery the Cogen Unit will 
not operate.  When the boilers are supplying steam to the Refinery, the worst-case emissions from 
the project would be the same as the existing setting (since the Cogen Unit would not be 
operating).  The operating conditions of the boilers and Cogen Unit combined would be restricted 
through permit conditions to limit emissions in any combination of equipment such that the NOx 
emissions from the proposed Project would not exceed the current permitted NOx emission limits 
on the existing boilers. (Emphasis added) 

 
The last paragraph on page 2-17 clearly indicates that, as part of the design of the Project, a 
permit condition will be imposed on the Refinery Cogen Unit and boilers that prohibit them from 
operating at full capacity at the same time.  Therefore, enforceable permit conditions (as noted 
on pg. 2-19 of ND) will be imposed as part of the SCAQMD permit that will limit boiler 
operations when the Cogen Unit is operational and vice versa.  Furthermore, as previously 
explained, it would be impractical to operate the existing boilers and Refinery Cogen Unit at 
increased loads which would result in overwhelming the steam demand of the Refinery resulting 
in wasted energy.  Please see Response 3-32 for the response to comments from Valorie 
Thompson regarding air emissions.  As explained in more detail in Response 3-32, because 
enforceable permit conditions will be imposed, no significant increase in NOx, SOx, VOC, CO, 
PM10 or PM2.5 emissions are expected due to the proposed Project.  As stated in PRC 
§21082.2(c) and CEQA Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated 
opinion or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not 
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credible, shall not constitute substantial evidence.”  When accurate data are used, the emissions 
calculations demonstrate that the proposed Project will not result in significant adverse air 
quality impacts, and thus an EIR is not required.  Based on this discussion no revision or 
recirculation of the analysis is required. 
 
The Project description clearly provides the construction schedule and required permits that 
dictate the start-up and operational schedule for the Project.  Once in operation, the operational 
scenarios presented in Chapter 2 provide the public and decision-makers a discernible 
assessment of the potential air quality impacts from the Project. 
 
Response 3-7 
 
CEQA Guidelines §15063(d) provides that an initial study shall contain in brief form the 
following elements that were included in the ND, thus complying with the CEQA Guidelines:  
(1) a description of the project including the location of the project (see pages 1-3 through 1-9 of 
the ND); (2) an identification of the environmental setting (see pages 2-4 through 2-84); (3) an 
identification of environmental effects by use of a checklist, matrix, or other method, provided 
that entries on a checklist or other form are briefly explained to indicate that there is some 
evidence to support the entries (see pages 2-4 through 2-84) (As stated in the CEQA Guidelines, 
the brief explanation may be either through a narrative or a reference to another information 
source); (4) a discussion of ways to mitigate the significant effects identified, if any (no 
significant impacts were identified); (5) an examination of whether the project would be 
consistent with existing zoning plans, and other applicable land use controls (see pages 2-64 and 
2-65); and (6) the name of the persons who prepared or participated in the initial study (see cover 
page).  SCAQMD performed such an initial study and found, in light of the whole record before 
the agency, that there was no substantial evidence that the project may have a significant effect 
on the environment.  Therefore, CEQA Guidelines §15064(f)(3) and §15070 requires the 
preparation of a negative declaration.  CEQA Guidelines §15071, requires the negative 
declaration to include an initial study.  The location of where the information can be found in the 
Ultramar Cogen ND is shown in parentheses next to the item above.  Based on the above, the ND 
has included all elements that are required under §15063(d) of the CEQA Guidelines. 
 
The ND discusses the existing subsurface investigations of soil and groundwater contamination 
and the Cleanup and Abatement Order in effect at the Refinery on pages 2-54 and 2-55.  As 
discussed in the ND/IS, the existing conditions with respect to soil contamination are adequately 
investigated as the facility is subject to cleanup and abatement orders that remain in effect for 
monitoring and cleanup requirements.  The specific order numbers are provided to support the 
existing setting of soil contamination and existing site requirements to monitor and mitigate if 
necessary.  As discussed in detail in Response 3-8, the depth to groundwater and lack of soil 
contamination were verified by sampling of the proposed Project site in March 2014.  Additional 
analyses are not warranted as the information provided in the Quarterly Monitoring Reports is 
sufficient to adequately describe the existing environment at the Refinery with respect to soil and 
groundwater contamination.  As indicated on page 2-55 of the ND, the Cleanup and Abatement 
Order would remain in effect and continue to establish requirements for site monitoring and 
cleanup of existing contamination with or without the proposed Project.  The environmental 
setting for hazards is provided on pages 2-47 through 2-50 and Appendix C, which discusses:  
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existing and project-specific risks from releases of regulated substances and from fires and 
explosions; existing and project-specific risks associated with shipping, handling, storing, and 
disposing of hazardous materials; existing and project-specific risks associated with spills; and 
existing and project-related transportation risks.  Therefore, as required under CEQA Guidelines 
§15063(d), the ND describes the existing setting, including site contamination, with more detail 
than a “mere conclusion” as the commentator suggests.  Further, the existing environmental 
setting for hazards has been adequately addressed and supported in the ND. 
 
Response 3-8  
 
The commentators have submitted comments on the draft ND related to the potential presence of 
contaminated soil and groundwater at the Refinery.   These comments are located thoughout 
Comment Letter No. 3 (Comments 3-7 through 3-8; Comments 3-18 through 3-23; and 
Comments 3-37 through 3-41).  In order to provide a cohesive explanation of the issues related 
to soil/groundwater contamination, Response 3-8 has been prepared to provide an overview of 
soil and groundwater setting and potential impacts in one, organized comprehensive response.1   
The following provides a summary of the information included in Response 3-8.   
 
Some general principles, concepts and historical background information on soil and 
groundwater contamination at the Refinery are provided in Section 1 below.  The ND included a 
thorough analysis of the possible impact of the proposed Project regarding contaminated soil and 
groundwater (see pages 2-58 and 2-59, which is summarized below in Section 2).  As explained 
in further detail below, the Refinery has been under an order by the Regional Water Quality 
Control Board (RWQCB) to remove/reduce contaminants from the groundwater [Environmental 
Engineering and Contracting (EEC), 2011].  Over the past 25 years, the Refinery has been 
investigating the nature and extent of soil/groundwater contamination, conducting extensive site 
monitoring, determining the sources of contamination, and developing and implementing clean-
up actions to remediate contamination, including removing and remediating contamination in the 
vicinity of the Cogen Unit (see Sections 3, 4 and 5).  Because of the previous remediation 
activities, the Refinery is unlikely to encounter or expose contaminated soil or groundwater 
during the course of excavation and construction.  Soil at the proposed Cogen Unit site and in the 
vicinity of the site has been evaluated and it did not contain detectable levels of benzene (see 
Section 5).  The Refinery carefully considers the groundwater table in its project design and has 
not encountered groundwater in past construction projects.  Measurements in the area of, and 
samples at the Project site, demonstrate that the water table is below the level of the proposed 
excavation (see Section 4).  Recent groundwater measurements show partially refined free 
product at only two of 21 wells, where one (RMW-27) is in the vicinity, but outside the 
construction area, of the proposed Project.  RMW-27 exhibits evidence of a non-measureable 
sheen on the groundwater surface.  However, in the unlikely event of contaminated groundwater 
exposure, exposure would be limited and numerous existing regulations dictate the actions the 
Refinery must take in order to minimize any impacts (see Section 6 for further details), e.g., 28 
CFR 1910.120, Hazardous Waste Operations and Emergency Response (Fed-OSHA, 

                                                            
1 The comments regarding soil and groundwater contamination have been reviewed and responses have been 
prepared with assistance by Brent Mecham, Registered Geologist, with a Master’s degree in Geology and over 24 
years of experience with site assessment and remediation activities.   
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HAZWOPER); and 8 CCR 5192, Hazardous Waste Operations and Emergency Response (Cal-
OSHA, HAZWOPER).    Likewise, SCAQMD Rule 1166, VOC Emissions from 
Decontamination of Soil, delineates the actions that a facility must take in the event 
contaminated soil is uncovered to minimize impacts.  These actions include the covering of the 
soil with tarps or other impermeable coverings. 
 
The comments provided do not present a fair argument of a significant impact.  The 
commentators attempt to utilize data from the Refinery to demonstrate the possibility of 
significant impacts from contaminated soil and groundwater on the workers at the Refinery, 
either during construction or operation.  The commentators opine that this possible impact to 
workers amounts to a significant impact to the environment as a result of the Project.  However, 
the data utilized by the commentators is incorrect, misinterpreted and misapplied.  Therefore the 
comments provided amount to unsubstantiated opinion, and therefore do not constitute 
substantial evidence of an adverse impact either to workers or to the environment in general. 
 
In a recent California Court of Appeals opinion, Parker Shattuck Neighbors v. Berkeley City 
Council (CityCentric Investments, LLC), 222 Cal. App. 4th 768 (2013), the court found that the 
same argument under very similar circumstances as this Project, failed to present substantial 
evidence of a significant impact pursuant to CEQA.  In Parker Shattuck, appellants alleged that 
the city violated CEQA by failing to prepare an EIR.  The appellants alleged that the 
construction of three buildings, two mixed use and one residential, on a site previously identified 
as contaminated would cause adverse health impacts to construction workers and residents due to 
exposure to contaminated soils and groundwater and vapor intrusion.  The expert in the Parker 
Shattuck case was Mathew Hagemann who contended that construction workers and future 
residents are at risk because vapors from VOCs may travel through the soil into buildings 
constructed on the site through vapor intrusion and thereby expose individuals within the 
buildings to contaminated air.  Mr. Hagemann suggested that a vapor intrusion study be 
performed.  While appellants provided some limited data, they requested more analysis of the 
possible contamination be conducted at the site as part of the environmental analysis conducted 
pursuant to CEQA.  The court held that “Even assuming that the disturbance of contaminated 
soil would cause these risks, we conclude Hagemann’s contention still fails to amount to 
substantial evidence supporting a fair argument of a significant effect on the environment. . . 
Hagemann did not discuss the significance for human health of exposure to petroleum 
hydrocarbons . . . Instead, he simply claimed that the level of total petroleum hydrocarbons 
should lead to further review.”  The court further held that “the health risks to workers and 
residents identified by petitioners do not constitute ‘substantial adverse effects on human beings’ 
or otherwise create a fair argument that the disturbance of contaminated soil may have a 
significant effect on the environment.”  (Parker Shattuck, supra at 782.)  The expert (Mr. 
Hagemann) for appellants provided data on the levels of contamination present in the soil to 
support his conclusion that soil disturbance would cause a significant environmental effect due to 
the health risk the sites contamination would provide to the future residents and workers and 
requested that a vapor intrusion study be performed.  The court found that this expert opinion 
was “insufficient to create a fair argument of a significant effect on the environment because a 
suggestion to investigate further is not evidence, much less substantial evidence, of an adverse 
impact.” (Parker Shattuck, supra at 786.)  
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Likewise, in this current Project, the commentators failed to provide accurate, relevant data to 
support the expert’s opinion that any possible pre-existing contamination would cause an adverse 
health impact to construction workers by contact with contaminated soil and to Refinery 
personnel through vapor intrusion. Mr. Hagemann makes a similar argument associated with the 
proposed Project where he provides data from one monitoring well using data submitted by 
Ultramar to the RWQCB.  As discussed in detail in this comment (see subsection 5 below), Mr. 
Hagemann chose a well farther away (500 feet) from the Cogen site, which is less representative 
of the conditions at the site, when a more representative well is located 75 feet southeast of the 
site.  Ultramar has been monitoring soil and groundwater at the Refinery for over 25 years, with 
thousands of soil and groundwater samples taken, and the Project plans will not affect any clean-
up activities at the Refinery.  The RWQCB is in charge of and has provided oversight of the 
previous cleanup and continued monitoring of the Refinery.  Yet Mr. Hagemann uses the data 
from one monitoring well and “recommends submittal of the project plans to the Regional Board 
along with a request of oversight of the investigation and any necessary cleanup of the Project 
site.”  (see Comment 3-41).  Just as in Parker Shattuck, the commentators request additional 
analysis to determine whether impacts would be significant, thus failing to demonstrate an 
impact on the health of workers.  And as in Parker Shattuck, this expert opinion requesting 
additional analysis is “insufficient to create a fair argument of a significant effect on the 
environment.”  
 

1. Historical and General Information on Soil and Groundwater Contamination at the 
Ultramar Refinery  

 
The Ultramar Refinery is located within the Wilmington Oil Field, and has been extensively 
utilized for oil production since the 1930’s.  At least 22 oil wells were located on the Refinery 
property and at least seven oil wells were located on the adjacent Hydrogen Plant facility.  
During oil exploration and production, significant portions of the Refinery were used for sumps 
and spreading grounds.  These sumps and spreading grounds, associated with historical oil field 
operations, are the primary source of residual hydrocarbons that remain in the soil and 
groundwater beneath the Refinery.  Thirty-four acres of the southern portion of the Refinery was 
formerly permitted by the RWQCB as a disposal site for oil and gas drilling waste (EEC, 2011).   
 
Groundwater is rain water or water from surface water bodies, like the lakes or ocean that soaks 
into the soil and bedrock and is stored underground in the tiny spaces between rocks and 
particles of soil.  Groundwater pollution occurs when hazardous substances come into contact 
with and dissolve in the water that has soaked into the soil. 
 
Groundwater can become contaminated in many ways.  If rain water or surface water comes into 
contact with contaminated soil while seeping into the ground, it can become polluted and can 
carry the pollution from the soil to the groundwater.  Groundwater can also become 
contaminated when liquid hazardous substances themselves soak down through the soil or rock 
into the groundwater.  Some liquid hazardous substances do not mix with the groundwater but 
remain pooled within the soil or bedrock.  Groundwater underneath the Refinery likely became 
contaminated from both mechanisms mentioned above, i.e., oil from historic oil field activities, 
aboveground tanks and/or piping moved through the soil into the groundwater and/or migrated 
into the groundwater by rain.  Certain contaminants can migrate upward toward the ground 
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surface from their source (referred to as vapor migration), particularly volatile organic 
compounds, potentially exposing individuals.  When vapors migrate beneath a building, potential 
vapor intrusion into the building can occur.  A graphic that shows potential for vapor intrusion is 
shown in Figure 1.   
 
The Ultramar Refinery is located at the coast and near the ocean.  Because of its location near the 
ocean, groundwater is relatively shallow ranging from about three feet to about 12 feet below the 
ground surface.  In addition, the upper groundwater aquifers also contain very high levels of total 
dissolved solids (TDS) and chloride (salt) due to seawater intrusion.  For this reason, 
groundwater beneath the Refinery has been designated by the RWQCB, as non-beneficial for 
potable use (i.e., cannot be used for drinking water) (EEC, 2011).   
 
Various environmental soil and groundwater investigations have been conducted at the Refinery 
since 1985.  The majority of the environmental activity was conducted in the early 1990’s.  
These environmental activities have resulted in the identification, excavation, and offsite 
disposal of petroleum impacted soil.  Figure 2 shows the location of the former sumps and 
spreading grounds and the historical locations of soil contamination in the vicinity of the 
proposed Cogen Unit.  Note that the proposed Cogen Unit would not be located in an area which 
was previously contaminated.   
 
The RWQCB continues to provide oversight of the remediation activities at the Refinery as 
quarterly monitoring reports are required to be submitted by Ultramar per RWQCB Order No. 
85-17.  Over the past 25 years, the Refinery has developed information on the nature and extent 
of the contamination; completed soil and water investigations to determine the source, nature, 
and extent of the discharge to provide the basis for decisions regarding subsequent cleanup 
actions; developed and implemented clean-up actions to remediate contamination; and conducted 
extensive site monitoring.   
 
As part of compliance with the RWQCB Order No. 85-17, Ultramar was required to prepare a 
Conceptual Site Model to provide the RWQCB with a single document that identifies historic 
and current environmental conditions beneath the Refinery (EEC, 2011).  The Conceptual Site 
Model includes an analysis to determine if sensitive receptors or human health could be impacted 
by petroleum products in soil and groundwater beneath the Refinery, based on an analysis of 
current and historical environmental conditions, combined with an analysis of potential onsite 
and offsite sources of environmental impact.  The Conceptual Site Model was submitted to the 
RWQCB for review and approval.  The RWQCB approved the Conceptual Site Model which 
establishes the requirements and additional remediation and monitoring activities that are 
required to mitigate soil and groundwater contamination at the Refinery.   
 
The Conceptual Site Model prepared for the Ultramar Refinery evaluates the potential pathways 
of exposure, which is one of the criteria used to determine appropriate cleanup actions.  
Exposure pathways are the means by which a population comes into contact with environmental 
contamination and includes a source of chemicals, a release and transport mechanism from the 
source to a population (see Figure 1), and a route of exposure (e.g., inhalation, ingestion, dermal 
contact).   
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Exposure pathways for each potentially exposed population were identified as the following: 
 
 Dermal contact and ingestion of soil and groundwater (onsite construction workers); 
 Inhalation of vapors migrating from subsurface soil and groundwater to ambient air 

(outdoor onsite workers); 
 Air (on- and offsite commercial workers and visitors); 
 Inhalation of vapors migrating from subsurface soil and groundwater to indoor air (on  

and offsite commercial workers and visitors); and 

 Ingestion of groundwater via the public water supply system (general public). 
 
The conclusions of the Ultramar Conceptual Site Model with respect to potential exposure 
pathways due to existing soil and groundwater contamination at the Ultramar Refinery are 
summarized below and shown in Figure 3.  In summary, no significant impacts are expected. 
 

Dermal and Ingestion of Soil and Groundwater: The Refinery is generally paved 
which reduces the risk of incidental contact with soil or groundwater beneath the site. 
Therefore only activities that would result in removal of the asphalt and excavation of 
soil could result in dermal contact or ingestion of soil and groundwater.  However, 
professional construction workers are trained and provided protective equipment to avoid 
contact or ingestion of soil and groundwater in compliance with existing regulations (see 
Section 6 of this response).  Based on the exposure pathway evaluation shown on Figure 
3, a minimal potential exists for construction worker exposure during potential future 
excavation activities (EEC, 2011).  As described in Section 6 of this response, numerous 
procedures and regulations are applicable to worker exposure and compliance with the 
applicable regulations reduces the potential for worker exposure.  As a result, no 
significant impacts are expected. 
 
Inhalation of Vapors Migrating from Soil and Groundwater to Ambient Air: The 
Refinery is almost entirely paved with asphalt or concrete, which restricts the migration 
of soil and groundwater vapor to ambient air.  Due to the natural dispersion of 
contaminants in open air areas, there are low prolonged risks associated with ambient air 
exposure.  Along with the natural reduction of contaminants in open air spaces, breeze 
aids in circulating the air, resulting in a reduced health risk.  With the exception of 
benzene, Refinery chemicals of concern in soil and groundwater do not exhibit high 
toxicity or carcinogenic characteristics (EEC, 2011).  Potential benzene contamination is 
discussed further in Section 5 of this response. 
 
Inhalation of Vapors Migrating from Soil and Groundwater to Onsite and Offsite 
Indoor Air: As previously mentioned, the Refinery is almost entirely paved with asphalt 
or concrete, which restricts the migration of vapor to ambient air, which also restricts 
migration to indoor air.  Also, there are very few occurrences, and limited distribution of 
volatile compounds, such as benzene (see Section 5 of this response), remaining in soil or 
groundwater beneath the Refinery.  Therefore, without a significant source and mass, a 
potential exposure pathway does not exist.  VOCs are present at a few isolated locations; 
however, there does not appear to be a significant mass near a regularly occupied 
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structure to warrant a vapor intrusion risk. The majority of hydrocarbons beneath the 
Refinery are heavy range crude that do not typically contain high concentrations of VOCs 
that are likely to result in vapor intrusion risk (EEC, 2011). Therefore, no significant 
impact is expected. 
 
Ingestion of Petroleum or Metal Impacted Groundwater: Recent groundwater 
monitoring results show that Refinery groundwater generally meets drinking water 
standards for chemicals of concern.  Further, there are no domestic supply wells located 
downgradient of the Refinery.  The nearest public water supply well located upgradient 
of the Hydrogen Facility is located approximately 2.25 miles northwest of the Refinery.  
In addition, the Gaspur aquifer underlying the Refinery is not designated as a beneficial 
use aquifer due to extensive sea water intrusion as well as historical and ongoing 
injection of oil field brines.  The Refinery is located on the seaward side of the 
Dominguez Gap Injection Barrier.  Based upon the lack of an existing groundwater 
supply, combined with the lack of dissolved VOCs in groundwater, there is no 
anticipated exposure via the groundwater exposure mechanism (EEC, 2011). 

 
Figure 3 shows the conclusions from the Conceptual Site Model.  The RWQCB indicates that 
vapor intrusion is not a significant risk and that contamination is not migrating from the 
Refinery.  Therefore, the RWQCB has concluded that the only pathway for potential exposure 
due to contamination at the Refinery is associated with onsite construction workers during 
excavation activities and potential dermal and ingestion of contaminated soil (see Section 6).  
For the proposed Project, potential exposure to contaminated soil or groundwater would be 
limited to the first three months of construction when earthmoving activities would be expected.  
After that time period, the site would be paved and the potential for worker exposure would be 
eliminated.  As explained in Section 6 below, extensive training requirements, regulations, and 
other requirements are mandatory for workers at the Refinery to minimize the potential for 
exposure. 
 

2. Discussion of Soil and Groundwater Contamination in the Negative Declaration 
 
The existing soil and groundwater conditions at the Refinery were summarized on pages 2-58 
and 2-59 of the Draft ND, which states the following:   
 

“Pursuant to the RWQCB Order No. 85-17, a groundwater monitoring program was 
implemented in 1985 to evaluate groundwater quality at and in the vicinity of the 
Refinery.  Groundwater monitoring consists of a network of monitoring wells, which 
includes wells located within and down gradient of the Refinery.  Of the 21 groundwater 
monitoring wells located within the Refinery, the nearest well is located approximately 
25 feet southeast of the proposed Cogen Unit location.  Previous groundwater 
contamination has been identified at the Refinery and recent groundwater monitoring 
results indicate that groundwater contamination still exists.  The Refinery has, and 
continues to implement hydrocarbon removal and recovery activities for groundwater.  
 
Construction activities to install new foundations could uncover contaminated soils, 
given the heavily industrialized nature of the Refinery and the fact that refining activities, 
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petroleum storage and distribution, have been conducted at the site for a number of years.  
Currently, there is no evidence that soil contamination is located within the areas 
proposed for grading, trenching, or excavation.  The excavation activities at the Refinery 
are anticipated to remove about 300 - 500 cubic yards of soil. 
 
Contaminated soil found during previous construction activities has generally not been 
considered hazardous waste.  If contaminated soils are encountered, it is not expected that 
the removal of the soil would impact groundwater as the excavation for the foundations is 
not expected to be very deep (i.e., less than four feet below the surface) with groundwater 
located greater than twelve feet below the surface.  Excavated soils that contain 
concentrations of certain substances, including heavy metals and hydrocarbons, generally 
are regulated under California hazardous waste regulations.  No significant impacts are 
expected from the construction-related potential for encountering contaminated soils 
during excavation since there are numerous local, state (Title 22 of the California Code of 
Regulations) and federal rules which regulate the handling, transportation, and ultimate 
disposition of contaminated soils.” 

 
Therefore, the Draft ND recognized and disclosed the historical presence of contaminated soil 
and groundwater in the vicinity of the proposed Cogen Unit and concluded that the proposed 
Cogen Unit is not expected to impact existing contaminated soil or groundwater in the vicinity 
for the Refinery.  Impacts that are dismissed as clearly insignificant and unlikely to occur need 
not be further discussed in detail in an environmental document.   
 

3. Additional Background Information on Existing Soil and Groundwater 
Contamination 

 
Comments on the ND were provided on existing soil and groundwater contamination at the 
Refinery, some of which are inaccurate. Comments such as 3-19, 3-20, 3-38, 3-39, and 3-40 
alleged that soil and/or groundwater at the Refinery is known to be contaminated and that 
workers could be exposed to contaminants.  As discussed below, these statements ignore the 
extensive monitoring and cleanup activities that have occurred at the site over the past 25 years 
and do not concur with the conclusions in the RWQCB monitoring reports.  In order to provide a 
clear understanding of the issues, additional background information is provided below.  The 
background information is primarily from the Conceptual Site Model (EEC, 2011) and Quarterly 
Groundwater Monitoring reports prepared in compliance with the groundwater monitoring 
program implemented in 1985 as required by RWQCB Order No. 85-17, to evaluate 
groundwater quality at and in the vicinity of the Refinery.   
 
The Refinery is located in a heavily industrialized area of Wilmington, California.  The Refinery 
itself is within the Wilmington Oil Field, and has been extensively utilized for oil production 
since the 1930’s.  At least 22 oil wells were located on the Refinery property and at least seven 
oil wells were located on the adjacent Hydrogen Plant facility.  During oil exploration and 
production, significant portions of the Refinery were used for sumps and spreading grounds.  
These sumps and spreading grounds associated with historical oil field operations (see Figure 2) 
are the primary source of residual hydrocarbons that remain in the soil and groundwater beneath 
the Refinery (and not gasoline or diesel products as referenced in some of the comments, e.g., 
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Comment 3-39).  The commentators state that the groundwater beneath the Project is “likely” 
overlain by a layer of refined products (Comment 3-39) but provide no data to substantiate their 
opinion.  Thirty-four acres of the southern portion of the Refinery was formerly permitted by the 
RWQCB as a disposal site for oil and gas drilling waste (EEC, 2011). 
 
Various environmental soil and groundwater investigations have been conducted at the Refinery 
since 1985.  The majority of the environmental activity was conducted in the early 1990’s.  
These environmental activities have resulted in the identification, excavation, and offsite 
disposal of petroleum impacted soil.  The site investigation and cleanup process established by 
the RWQCB consists of five elements: 
 

1) Preliminary site assessment to confirm the discharge and the identity of the dischargers; 
to identify affected or threatened waters of the state and their beneficial uses; and to 
develop preliminary information on the nature and vertical and horizontal extent, of the 
discharge;  

 
2) Soil and water investigation to determine the source, nature, and extent of the discharge 

with sufficient detail to provide the basis for decisions regarding subsequent clean-up and 
abatement actions, if any are determined by the RWQCB to be necessary;  

 
3) Proposal and selection of clean-up action to evaluate feasible and effective cleanup and 

abatement actions and to develop preferred clean-up and abatement alternatives;  
 
4) Implementation of clean-up and abatement action to implement the selected alternative 

and to monitor in order to verify progress; and,  
 
5) Monitoring to confirm short- and long-term effectiveness of cleanup and abatement. 

[State Water Resources Control Board (SWRCB), 2013].   
 
The RWQCB continues to provide oversight of the remediation activities at the Refinery as 
quarterly monitoring reports are required to be submitted by Ultramar per RWQCB Order No. 
85-17 and the Project plans will not affect any clean-up activities at the Refinery.  The 
groundwater contamination evaluation for the Refinery has progressed to Element 4 described 
above and Ultramar has implemented clean-up and abatement action (removed pipe and 
contaminated soil) and is monitoring (quarterly monitoring reports) to verify the effectiveness of 
the clean-up/abatement activities.  These aggressive soil and groundwater remediation efforts 
have greatly reduced the amount of petroleum impacted soil and groundwater beneath the 
Refinery.  In 1993, the area in the vicinity of RMW-27 and the proposed Cogen Unit location 
was investigated.  A portion of pipe believed to be related to former oil and gas production in the 
area was discovered, removed, and contaminated soil was excavated.  Based on studies in the 
area, the extent of soil contamination was determined to be localized around the pipe segment.  
Excavation sampling was conducted to confirm the impacted soil had been removed (the 
sampling results are presented in the Site Conceptual Model, Appendix L, EEC 2011).  By 
removing the pipe segment and contaminated soil, the impact to groundwater is expected to be 
limited.  It is for this reason that the ND concluded that soil contamination was not expected to 
be encountered during construction activities associated with the proposed Cogen Unit.   
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Groundwater has been sampled and tested for petroleum hydrocarbons and related constituents 
for over 25 years.  Groundwater data collected beneath the Refinery has clearly established that 
only isolated instances of petroleum products are present beneath the Refinery, and that no 
significant dissolved phase plume of typical petroleum products, such as benzene, toluene, ethyl 
benzene or xylenes (collectively referred to as BTEX), are present (EEC, 2011).  See Section 4 
of this response in reference to the depth of the groundwater and Section 5 for the benzene 
concentration samples.  Therefore, the reference in the comments (see Response 3-39) to a 
shallow layer of gasoline and diesel overlying the groundwater beneath the Project site is not 
supported by facts gathered as part of the RWQCB monitoring reports.  As stated in Public 
Resources Code (PRC §21082.2(c)) and in CEQA Guidelines §15064(f)(5), “Argument, 
speculation, unsubstantiated opinion or narrative, or evidence that is clearly inaccurate or 
erroneous, or evidence that is not credible, shall not constitute substantial evidence.”  
Information provided by the commentators is clearly erroneous and, therefore, does not 
constitute substantial evidence.   
 
Samples collected after the major remedial activities indicate the following:   
 

 In general, soil impacted by chemicals of concern is below site specific cleanup goals and 
where such goals have not been met, the extent of impact has been defined; 

 In groundwater, 25 years of sampling has documented that only minor dissolved phase 
hydrocarbons are present in groundwater.  These concentrations are generally below state 
and federal maximum contaminant levels, are generally decreasing, and are not migrating 
offsite (EEC, 2011).  Areas where groundwater has exceeded concentrations have been 
subject to remediation efforts discussed earlier in this section, in compliance with 
RWQCB requirements.   

 
Free product is present at several isolated locations throughout the Refinery, but investigation of 
this product indicate that it is predominately related to historical oil field operations, is extremely 
viscous, and is not migrating.  It should be noted that free product on the groundwater at the 
Refinery is limited to two active wells (RMW-15 and RMW-27) (EEC, 2011).  (See Figure 4 for 
the location of RMW-27.  RMW-15 is located over 1,000 feet east of the proposed Cogen 
location).  Based on sampling results reported in the Conceptual Site Model from the temporary 
wells (TMW-1, TMW-2, and TMW-3) installed prior to and in the vicinity of RMW-27, which 
did not contain free product on the groundwater (EEC, 2011), the free product in well RMW-27 
is localized to the immediate vicinity of the well and is not expected to extend into the area 
beneath the Project site.  Soil vapor has not been identified as a concern by the RWQCB, due to 
the lack of significant concentrations of volatile compounds in groundwater, and lack of 
significant soil contamination beneath the Refinery.  Finally, analysis of exposure pathways 
shows no likely exposure routes caused by subsurface contamination at the Refinery (EEC, 
2011). 
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4. Responses to Comments on Depth to Groundwater 
 
Comments were received that reported that groundwater may be shallow resulting in potentially 
significant impacts to construction workers at the site.  As explained further below, there are a 
number of inaccuracies used by the commentators in their arguments.  
 
First, the commentators claim that the removal of soils could impact groundwater because 
groundwater levels at monitoring well RMW-01 “just 400 feet to the northeast from where the 
Project excavation will take place, have been recorded to be as shallow as 3.4 feet below the 
ground surface on March 2013.”  As discussed below, the document from the RWQCB 
referenced in this comment is a Quarterly Ground Water Monitoring Report prepared to present 
the results of routine groundwater monitoring at the site, in compliance with a Cleanup and 
Abatement Order issued by the RWQCB. 
 
The depth to groundwater varies across the Refinery and has historically been reported as deep 
as 12 feet in some locations beneath the Refinery.  While well RMW-01 was last reported at 3.4 
feet, it is located over 525 feet (inaccurately stated as 400 feet by the commentators) northeast of 
the proposed Cogen Unit location, thus, not an appropriate data point to accurately describe 
conditions at the Project location.  The closest well to the proposed Cogen Unit location, and 
more representative of the conditions at the proposed Project site, is RMW-27 (see Figure 4) at 
approximately 75 feet southeast, which historically has reported depth to groundwater between 
two and three feet deeper than RMW-01 (5.01 feet  to 6.45 feet) (see Table 1 for dates when 
depth to groundwater was measured concurrently in both wells) to accurately support the 
conclusion made in the ND that the groundwater table will not be affected by the shallow 
excavation during construction.  The groundwater levels on December 10 and 11, 20132 shows 
RMW-01 was at 4.05 feet and RMW-27 was at 5.29 feet.   
 

TABLE 1 

Historical Data of Depth to Groundwater for Wells RMW-01 and RMW-27 

Date 
Depth to Water 

(FEET BGS) 
RMW-01 RMW-27 

6/24/1999 3.02 5.75 
9/15/1999 3.3 5.96 
11/30/1999 3.89 6.45 
2/18/2000 3.31 5.87 
4/4/2011 2.65 5.01 
7/26/2011 3 5.13 
12/10/2013 4.05 5.29 

BGS = below ground surface 
Source: Quarterly Groundwater Monitoring 
Reports, EEC 2005 through 2013. 

                                                            
2 Monitoring by EEC using RWQCB methodology in December 2013 to provide current groundwater levels.   
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Additional data regarding depth to groundwater is provided from soil remediation activities.  As 
discussed in Section 3 above and Section 5 (see below), contaminated soil has been removed and 
soil sampling was conducted within and just south of the proposed Cogen Unit location.  Soil 
samples collected at five feet below the proposed Project site showed no detectable benzene 
concentrations.  In addition, the collection of these soil samples indicates that no groundwater 
was encountered at five feet below the ground surface.  In order to thoroughly respond to the 
comments regarding depth of groundwater and soil contamination at the Cogen site and to 
confirm the conditions presented in the Draft ND, two soil samples (one each at 3.5 and 5 feet) 
were collected at the proposed Project site on March 31, 2014, and no groundwater or benzene 
was encountered (see Attachment F-2).  Therefore, the depth to groundwater data provided for 
RMW-27 is representative of the groundwater conditions at the proposed Project site.  It should 
be noted that because the Refinery is mostly paved and located adjacent to the Port of Long 
Beach and the Pacific Ocean, groundwater  levels are heavily influenced by the ocean and do not 
change  dramatically due to rain or drought conditions.  Thus, the water table is not expected to 
rise significantly or change at the proposed Project site.   
 
Groundwater is not expected to be encountered during site construction activities for a number of 
reasons that are outlined below.  First, as summarized in Table 1 and confirmed on March 31, 
2014, groundwater levels are expected to be below the level of excavation (3-4 feet).  Due to the 
geology in and around the Refinery, foundations are typically supported on pilings, which reduce 
the depth of excavation needed to install foundations adequate to support Refinery equipment.  
Pilings are required to be used to provide stable foundations in locations, such as the port, and 
comply with the California Building Code.  The use of pilings minimizes the need for excavation 
to provide adequate foundation so the depth of excavation for the Cogen Project is expected to be 
three to four feet and groundwater levels near the proposed Project site are at least five to six 
feet.  The proposed Project is designed to include pilings to support the foundation for the 
proposed Cogen Unit, which will limit the depth of the excavation to no more than four feet. 
 
Numerous construction activities have been completed at the Refinery and surrounding areas, 
including the Air Products Hydrogen Plant and Port of Long Beach.  Construction of all 
structures within the surrounding area uses pilings to support the foundations.  The construction 
of the foundations using pilings is standard practice in areas where groundwater levels are 
relatively shallow to provide adequate structural support in compliance with California Building 
Codes, while avoiding the need to excavate into groundwater.  Numerous construction projects 
have been completed at the Refinery including the construction of various refinery units (e.g., 
hydrotreater and modifications to the Alkylation Unit), storage tanks, buildings, piping, and 
pipelines.  In all cases, excavation into groundwater has been avoided.  It is standard practice to 
avoid contact with groundwater while constructing foundations.  When foundations are placed at 
groundwater levels, the soil would need to be dewatered by pumping the water away from the 
site.  The foundations could then be constructed, but the site would have to be dewatered until 
the foundations are complete.  The need to dewater the site to construct foundations increases the 
construction time and related construction costs, so it is avoided, and has not been required for 
any construction activities at the Refinery to date.  Therefore, for the reasons stated above, 
contact with groundwater is expected to be avoided. 
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5. Responses to Comments on Soil and Groundwater Contamination  

Comments on the ND were provided on soil and groundwater contamination at the Refinery, 
some of which are inaccurate.  Comments such as 3-19, 3-20, 3-38, 3-39, and 3-40 alleged that 
soil and/or groundwater at the Refinery is known to be contaminated and that workers could be 
exposed to contaminants.  As discussed below, these statements ignore the extensive monitoring 
and cleanup activities that have occurred at the site over the past 25 years, the fact the areas 
within the proposed Cogen site have previously been remediated and that contamination at the 
Refinery is limited (see below and Sections 1 and 3 for further details).  As discussed below the 
comments provided do not present a fair argument of a significant impact.  
 
Because the groundwater table in the area of the proposed Project has been established to be 
deeper than the necessary depth of excavation to be conducted, (as discussed above in Section 4 
of this response), the concerns raised (see Comments 3-19, 3-20, and 3-39) regarding the 
potential exposure of workers to vapors (benzene or other contaminants) from groundwater have 
no basis with relation to the proposed Project.  As reported in the Conceptual Site Model 
prepared for Ultramar, groundwater has been sampled and tested for petroleum hydrocarbons 
and related constituents for over 25 years.  Groundwater data collected beneath the Refinery has 
clearly established that only isolated instances of petroleum products are present beneath the 
Refinery, and that no significant dissolved phase plume of typical petroleum products (BTEX) 
are present (EEC, 2011).  In groundwater, 25 years of sampling has documented that only minor 
dissolved phase hydrocarbons are present in groundwater.  These concentrations are generally 
below state and federal maximum contaminant levels, are generally decreasing, and are not 
migrating offsite (EEC, 2011).  There is no documentation in the RWQCB quarterly monitoring 
reports of gasoline and diesel products being present in the groundwater and the commentators 
do not provide any data supporting their opinion.   
 
In general, soil impacted by chemicals of concern is below site specific cleanup goals and where 
such goals have not been met, the extent of impact has been defined.  In 1993, soil excavation 
was conducted just south of the proposed Cogen Unit location.  Soil boring samples collected at 
3.5 feet on the northern end of the excavation did not contain detectable levels of benzene (see 
Table 2).  Additional soil samples were collected in the area near the proposed Cogen Unit 
location that showed no detectable benzene at five feet below ground surface (see Table 2).  
Figure 5, excerpted from the Conceptual Site Model Figure 23, with the proposed Cogen Unit 
location superimposed shows no detectable level of benzene in the soil within the construction 
zone.  Soil samples outside the proposed Cogen Unit location are not expected to affect the 
construction activities because those areas would be undisturbed during construction.  Therefore, 
it is unlikely that construction workers at the Cogen site will be exposed to benzene through 
dermal contact or inhalation.  The data from these soil samples taken within and adjacent to the 
proposed Project site (see Table 2 and Figure 5) are more representative of the conditions at the 
Cogen site because these samples were taken closer to the proposed Cogen site (including at the 
site), while data from monitoring well RMW-01 used by the commentators is over 500 feet from 
the proposed Cogen site (see Figure 4). 
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TABLE 2 

Soil Sample Analytical Results in the Vicinity  
of the Proposed Cogen Unit Location 

Sample 
Number 

Sample Date 
Sample 
Depth 

(ft) 

Benzene 
Concentration 

(ppm) 
B-46 6/15/1993 2 <0.005 
S-3.5-P19 6/23/1993 3.5 <0.005 
S-3.5-P20 6/23/1993 3.5 <0.005 
S-3.5-P21 6/23/1993 3.5 <0.005 
B-1A-5 9/18/1993 5 <0.005 
B-1B-5 9/19/1993 5 <0.005 
B-3-5 9/18/1993 5 <0.005 
B-34-5 9/16/1993 5 <0.005 
COGEN-1-3.5(a) 3/31/2014 3.5 <0.005 
COGEN-1-5(a) 3/31/2014 5 <0.005 
Source:  EEC, 2011 Appendices L and Z. 
< = not detected above the detection limit stated (e.g., 0.005 ppm) 
(a)  As reported in Attachment F-2 of this Appendix. 

 
The groundwater contamination in the vicinity of the proposed Cogen Unit has progressed to 
Element 4 of the RWQCB site investigation and cleanup process as described above and 
Ultramar has implemented clean-up and abatement action (removed pipe and contaminated soil) 
and is monitoring (quarterly monitoring reports) to verify the effectiveness of the clean-
up/abatement activities.  The source of the contamination was identified and removed, soil was 
excavated, and passive free product removal is currently ongoing.  The limited extent of 
contamination supports the use of a passive remediation system.  As is typical with remediation 
activities where the source of contamination has been removed, the majority of the 
contamination is removed initially with dwindling recovery with time.  This is shown in the 
passive remediation occurring in RMW-27.  Initially 12.6 gallons of product were recovered but 
since that time between 0.1 and 3.0 gallons have been recovered during quarterly sampling 
events.  While about two gallons of free product has been collected recently from well RMW-27 
on an annual basis, when observed the free product is a thin sheen on top of the groundwater 
which is so thin (i.e., less than 1/100th of an inch) it can’t be accurately measured.  The rate of 
free product recovery has declined since the installation of RMW-27 (as shown in Figure 6).  
Additionally, based on sampling results reported in the Conceptual Site Model from the 
temporary wells (TMW-1, TMW-2, and TMW-3) installed prior to and in the vicinity of RMW-
27, which did not contain free product on the groundwater (EEC, 2011), the free product in well 
RMW-27 is localized to the immediate vicinity of the well and is not expected to extend into the 
area beneath the Project site.  Therefore, only a small amount of free product has been recovered 
at the Refinery in recent years and, as discussed above, free product is not expected to be 
encountered during construction of the proposed Project. 
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Source: Quarterly Groundwater Monitoring Reports, EEC 2005 through 2013. 
 

FIGURE 6 
Free Product Recovered from Well RMW-27 

 
 

6. Responses to Comments on Worker Exposure to Soil and Groundwater 
Contamination 

 
Comments on the ND, such as comments such as 3-19, 3-20, 3-21, 3-38, and 3-39, alleged that 
soil and/or groundwater at the Refinery is known to be contaminated and that workers could be 
exposed to contaminants.  As discussed below, these statements ignore the extensive monitoring 
and cleanup activities that have occurred at the site over the past 25 years, the fact that the areas 
within the proposed Cogen site have previously been remediated, that contamination at the 
Refinery is limited, and the fact that numerous rules and regulations apply to work within 
contaminated sites.  As discussed below the comments provided do not present a fair argument 
of a significant impact.  
 
Groundwater is not expected to be encountered during site construction activities for a number of 
reasons that are outlined above.  The construction of the foundations using pilings is standard 
practice in areas where groundwater levels are relatively shallow to provide adequate structural 
support in compliance with California Building Codes, while avoiding the need to excavate into 
groundwater.  Such construction activities have been successfully conducted at the Refinery 
since the 1970’s and construction within groundwater has not been required or necessary.  As 
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explained in Section 4, groundwater has not been detected at the Cogen site as deep as five feet 
below the surface, and the foundation is not expected to reach deeper than four feet. 
 
Should groundwater be encountered, the water would need to be pumped away from the site so 
the site would be dewatered.  The foundations could then be constructed, but the site would have 
to be dewatered until the foundations are complete.  Therefore, workers would not be exposed to 
groundwater as the water would be removed from the construction site.  Although not expected 
to occur, contaminated groundwater (non-measurable sheen) could be treated within the 
Refinery’s wastewater treatment system or transported by vacuum truck to an appropriate 
facility, depending on the water characteristics (e.g., types of contaminants).   Note that 
construction activities are short-term with all construction activities expected to be complete 
within a one year period.  Earthwork required to develop foundations is expected to be 
completed within about three months so that any potential to encounter contaminated soil or 
groundwater would be limited to about a three month period. 
 
Construction workers at the Refinery and other locations are protected by numerous existing 
rules, regulations and requirements and have been professionally trained to safely work around 
the potentially hazardous conditions that exist within a refinery.  Existing laws and regulations 
address the discovery and remediation of contaminated sites, including the discovery of such 
sites during construction activities.  Existing laws require health and safety plans, worker 
training, and various other activities which serve to protect workers from exposure to 
contamination and are summarized below. 
 

 Hazardous Waste Operations and Emergency Response Standard (HAZWOPER, 
Fed-OSHA, 29 CFR 1910.120):  The HAZWOP Standard applies to employees who are 
exposed or potentially exposed to hazardous substances, including hazardous waste, and 
who are engaged in clean-up operations.  Facilities that use, store, manufacture, handle, 
process, or move hazardous materials (including remediation operations) are required to 
conduct employee safety training, have available and know how to use safety equipment, 
prepare illness prevention programs, provide hazardous substance exposure warnings, 
prepare emergency response plans, and prepare a fire prevention plan (29 CFR Part 
1910).  In California, Cal-OSHA assumes primary responsibility for enforcing 
workplace safety regulations (Cal-OSHA, HAZWOPER, 8 CCR 5192).   
 

 Cal-OSHA:   The exposure of employees, including construction workers, is regulated 
by Cal-OSHA in Title 8 of the CCR.  Specifically, 8 CCR 5155 establishes permissible 
exposure levels (PELs) and short-term exposure levels (STELs) for various chemicals 
including benzene.  These requirements apply to all construction and exposure, whether 
contamination is discovered as part of construction or from other activities such as direct 
chemical use.  The PELs and STELs establish levels below which no adverse health 
effects are expected.  These requirements protect the health and safety of the workers, as 
well as the nearby population including sensitive receptors. 
 

 Health and Safety Plans (HASP):  HASPs are prepared on a site-specific basis for 
contaminated sites and are developed in accordance with guidelines set forth in 8 CCR 
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5192 and 29 CFR 1910.120.  HASPs include a review of site specific hazards and 
evaluation of the potential for chemical inhalation, ingestion, and absorption hazards, as 
well as a review of physical hazards (heat, slips, trips, falls, and noise) at the site.  
HASPs outline the required monitoring at the site for chemical exposures, 
particulate/dust, noise, and other site-specific hazards.  For example, photoionization 
detectors (PIDs) are often used to monitor for vapors in the worker’s breathing zone.  
Readings above 75 ppm for more than one minute generally require the use of respirators 
with organic vapor cartridges.  Additional controls and measures are required when 
higher vapor readings are detected, e.g., full-face respirators, removal of workers from 
the site, etc.  The use of respiratory protection minimizes worker exposures in the event 
that high levels of contaminants are encountered.  HASPs outline requirements for 
training workers engaged in field activities on the potential health and safety hazards 
associated with their job function, in compliance with the HAZWOPER (29 CFR 
1910.120) and other applicable OSHA standards.  Other general health and safety 
requirements included in HASPs and enforced at contaminated worksites include site 
safety meetings, the use of personal protective equipment (e.g., gloves, coveralls, boots, 
hard hats, etc.), decontamination procedures, disposal procedures, communication 
procedures, emergency procedures, and recordkeeping requirements.   

 
 SCAQMD Rule 1166, VOC Emissions from Decontamination of Soil: Under the 

SCAQMD-approved Rule 1166 monitoring plan, routine monitoring is required during 
excavation to detect VOC contamination that exceeds 50 ppmv.  If contamination is 
discovered, the health and safety plan will be implemented that specifically requires the 
use of employees trained in hazardous material/waste procedures, personal protective 
clothing, and so forth that minimize employee exposure.     
 

 Resource Conservation and Recovery Act and Associated Hazardous and Solid 
Waste Amendments, 40 CFR 260:  RCRA created a major federal hazardous waste 
regulatory program that is administered by the U.S. EPA.  The goal of RCRA, a federal 
statute passed in 1976, is the protection of human health and the environment, the 
reduction of waste, the conservation of energy and natural resources, and the elimination 
of the generation of hazardous waste as expeditiously as possible.  The Hazardous and 
Solid Waste Amendments of 1984 significantly expanded the scope of RCRA by adding 
new corrective action requirements, land disposal restrictions, and technical 
requirements.  The corresponding regulations in 40 CFR 260-299 provide the general 
framework for managing hazardous waste, including requirements for entities that 
generate, store, transport, treat, and dispose of hazardous waste.  RCRA sets standards 
for transporters of hazardous waste.  Hazardous waste removed from generating sites 
must be transported by licensed hazardous waste transporters.  Transported materials 
must be accompanied by hazardous waste manifests.  U.S. EPA approved California’s 
program to implement federal hazardous waste regulations as of August 1, 1992. 

 
 Hazardous Waste Control Law (California Health and Safety Code, Chapter 6.5):  

California’s program to implement the federal RCRA requirements is referred to as the 
Hazardous Waste Control Law (HWCL) and administered by the Cal-EPA, DTSC.  
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DTSC has adopted extensive regulations governing the generation, transportation, and 
disposal of hazardous wastes to implement the federal RCRA cradle-to-grave waste 
management system in California aimed at protecting human health and the 
environment.  California hazardous waste regulations can be found in Title 22, CCR 
Division 4.5, Environmental Health Standards for the Management of Hazardous 
Wastes.  The HWCL regulations establish requirements for identifying, packaging, and 
labeling hazardous wastes.  They prescribe management practices for hazardous wastes; 
establish permit requirements for hazardous waste treatment, storage, disposal, and 
transportation; and identify hazardous wastes that cannot be disposed of in landfills.  
Hazardous waste is tracked from the point of generation to the point of disposal or 
treatment using hazardous waste manifests.  The manifests list a description of the waste, 
its intended destination, and regulatory information about the waste.  In addition, 
California regulates the transportation of hazardous waste originating or passing through 
the state (13 CCR Title 13).   

 
Based on the above, existing rules and regulations that apply to the Refinery require monitoring 
and remediation.  Therefore, as concluded in the ND on page 2-59, no significant impacts are 
expected from the construction-related potential for encountering contaminated soils during 
excavation. 
 

7. Response to Comments - Vapor Intrusion Into the Control Room 
 
Comments were received that expressed concern that vapor intrusion into the proposed new 
control room associated with the Cogen Unit could occur and expose workers to hydrocarbon 
vapors.  There are a number of reasons supporting the conclusion that the proposed control room 
will not be exposed to vapor intrusion and there is no evidence of any potential significant 
impact, as summarized below.   
 

 As discussed above, there is no evidence of benzene in soil, which was confirmed by 
additional soil sampling performed at the project site recently on March 31, 2014 (see 
Attachment F-2).  Therefore, the risk for vapor intrusion and exposure of workers within 
the proposed control room is low.   

 In groundwater, 25 years of sampling has documented that only minor dissolved phase 
hydrocarbons are present in groundwater.  These concentrations are generally below state 
and federal maximum contaminant levels, are generally decreasing, and are not migrating 
offsite (EEC, 2011). 

 The RWQCB has not identified soil vapor as a concern at the Refinery, due to the lack of 
significant concentrations of volatile compounds in groundwater, and lack of significant 
soil contamination beneath the Refinery (see Figure 3) (EEC, 2011). 

 The preliminary control room design includes a monolithic foundation free of drains or 
other protrusions through the foundation, thereby eliminating pathways for vapors to 
enter the control room. 

 The control room included in the Project description on page 1-7 of the ND is not a 
manned location and no workers will work in the control room on a continuous basis.  
The operation of the proposed Cogen Unit would be controlled from the main Refinery 
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control room.  The control room to be installed with the proposed Cogen Unit is an 
auxiliary control room for use during maintenance activities and if communications with 
the main control room are unavailable.   

 The control room will be designed to include an industrial ventilation system to provide 
the necessary temperature control for the electronics installed in the control room and 
adequate air flow.  Ventilation of the control room reduces accumulation of vapors, 
should there be any. 

 
Both DTSC and the RWQCB use The Conceptual Site Model (DTSC, 2011) to assess vapor 
intrusion.  The Model describes the contaminant sources, transport/exposure pathways, and 
potential receptors for the site.  “In order for the vapor intrusion pathway to be complete, each of 
these Conceptual Site Model components must be present and connected.” (SWRCB, 2012).  
DTSC recommends sampling when buildings exist over or near contaminated groundwater and 
that the potential risk associated with emissions of volatile organic compounds be evaluated.  As 
discussed above, extensive groundwater and soil sampling have already been completed at the 
Refinery for 25 years and no detectable concentrations of benzene have been found in soils in the 
vicinity of the proposed Cogen Unit.  The model also requires that receptors that would 
potentially be exposed need to be present (in this case, workers would need to be present).  The 
building in the vicinity of the proposed Cogen Unit will be unmanned so receptors (workers) will 
not be routinely present within the building.  Since the control room is not manned and, no 
detectable concentrations of benzene have been found in the soil in the vicinity of the proposed 
Cogen Unit, the lack of receptors and lack of detectable vapors eliminates the potential health 
risks and no further risk analysis per the DTSC or RWQCB guidance is required (see Figure 3). 
 
Moreover, the City of Los Angeles has identified methane zones and the Refinery is located 
within methane zone 15 (Los Angeles, 2004).  As discussed in Section 7 a), c), and d) on page 2-
43 of the draft ND, the proposed Project is required to obtain building permits from the City of 
Los Angeles.  Since the proposed Project is in a designated methane hazard zone, the proposed 
Project must comply with the citywide methane mitigation requirements established in the City 
of Los Angeles Ordinance 175790 in order to be issued building permits.  Therefore, adherence 
to the requirements of the City of Los Angeles would protect against methane intrusion or other 
vapors into occupied buildings, so no significant impacts associated with vapor intrusion would 
be expected.   
 
As noted in the beginning of Response 3-8 regarding the Parker Shattuck case, the commentators 
failed to provide accurate, relevant data to support the expert’s opinion that any possible pre-
existing contamination would cause an adverse health impact to construction workers by contact 
with contaminated soil and to Refinery personnel through vapor intrusion.  Just as in Parker 
Shattuck, the commentators request additional analysis to determine whether impacts associated 
with the proposed Cogen Unit would be significant, but have not presented any evidence of 
impacts being significant thus failing to demonstrate an impact on the health of workers.  And as 
in Parker Shattuck, this expert opinion merely requesting additional analysis without any 
evidence is “insufficient to create a fair argument of a significant effect on the environment.”  
 
  



Ultramar Inc. Wilmington Refinery Cogen Project 
 

 
 

F-210 

8. Conclusion 
 
The presence of limited soil and groundwater contamination on Refinery property were 
identified in the early 1980s.  The Refinery has been under a Cleanup and Abatement Order from 
the RWQCB and has performed various investigations and remediations of subsurface soil and 
groundwater since 1985.  The requirements of the Cleanup and Abatement Order will continue 
regardless of whether the proposed Project occurs.  The RWQCB continues to provide oversight 
of the remediation activities at the Refinery as quarterly monitoring reports are required to be 
submitted by Ultramar; the Project plans will not affect any clean-up activities so there is no 
requirement or need for additional oversight by the RWQCB.  As discussed above, groundwater 
is not expected to be encountered during construction of the proposed Project, and even if it is 
encountered there would be no significant impacts to workers from exposure, soil borings do not 
indicate that contaminated soil would be encountered during construction, compliance with the 
City of Los Angeles’ methane zone ordinance is required, and no employees will be stationed 
inside the control room.  Therefore, no significant health risks to workers or other receptors 
would be expected.  No significant impacts have been identified related to exposure to 
groundwater or benzene in soil, so no mitigation measures are required.  The commentators 
attempt to utilize data from the Refinery to demonstrate the possibility of significant impacts 
from contaminated soil and groundwater.  However, for the reasons discussed above, the data are 
either incorrect, misinterpreted, or misapplied.  The comments provided amount to 
unsubstantiated opinion, and, therefore, do not constitute substantial evidence of a significant 
impact.  As stated in Public Resources Code (PRC §21082.2(c)) and in CEQA Guidelines 
§15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, or evidence that is 
clearly inaccurate or erroneous, or evidence that is not credible, shall not constitute substantial 
evidence.”  When accurate and appropriate data and assumptions are used, the proposed Project 
is not expected to result in significant adverse environmental impacts. As such, an EIR is not 
warranted or required.  
 
Response 3-9 
 
The SCAQMD has properly evaluated the cumulative impacts associated with the proposed 
Ultramar Cogen Unit Project.  The SCAQMD guidance on addressing cumulative impacts for air 
quality is as follows.  “As Lead Agency, the AQMD uses the same significance thresholds for 
project specific and cumulative impacts for all environmental topics analyzed in an 
Environmental Assessment or EIR.”  “Projects that exceed the project-specific significance 
thresholds are considered by the SCAQMD to be cumulatively considerable.  This is the reason 
project-specific and cumulative significance thresholds are the same.  Conversely, projects that 
do not exceed the project-specific thresholds are generally not considered to be cumulatively 
significant.”  3  Attachment F-3 to these Responses to Comments contains Appendix D 

Cumulative Impact Analysis Requirements Pursuant to CEQA, from the SCAQMD Cumulative 
Impacts Working Group 2003 White Paper that summarizes the SCAQMD approach to the 
preparation of cumulative air quality analysis. 

                                                            
3 See, SCAQMD Cumulative Impacts Working Group White Paper on Potential Control Strategies to Address 
Cumulative Impacts From Air Pollution, August 2003,  Appendix D, Cumulative Impact Analysis Requirements 
Pursuant to CEQA, at D-3.  Available at: http://www.aqmd.gov/hb/2003/030929a.html. Accessed: August, 2013. 
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This approach was upheld by the Court in Citizens for Responsible Equitable Environmental 
Development v. City of Chula Vista (2011) 197 Cal. App. 4th 327, 334.  The Court determined 
that where it can be found that a project did not exceed the South Coast Air Quality Management 
District’s established air quality significance thresholds, the City of Chula Vista properly 
concluded that the project would not cause a significant environmental effect, nor result in a 
cumulatively considerable increase in these pollutants.  The court found this determination to be 
consistent with CEQA Guidelines §15064.7, stating, “The lead agency may rely on a threshold 
of significance standard to determine whether a project will cause a significant environmental 
effect.”  The court found that, “Although the project will contribute additional air pollutants to an 
existing nonattainment area, these increases are below the significance criteria…”  “Thus, we 
conclude that no fair argument exists that the Project will cause a significant unavoidable 
cumulative contribution to an air quality impact.”  As in Chula Vista, here the District has 
demonstrated, when using accurate and appropriate data and assumptions, that the project will 
not exceed the established South Coast Air Quality Management District significance thresholds. 
See also, Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal. App. 4th 899.  
Here again the court upheld the South Coast Air Quality Management District’s approach to 
utilizing the established air quality significance thresholds to determine whether the impacts of a 
project would be cumulatively considerable.  Thus, it may be concluded that the Project will not 
cause a significant unavoidable cumulative contribution to an air quality impact.   
 
CEQA Guidelines §15064(h)(1) requires that a “lead agency consider whether the cumulative 
impact is significant and whether the effects of the project are cumulatively considerable.”  As 
summarized in the ND (see pages 2-85 through 2-87), “Where a lead agency is examining a 
project with an incremental effect that is not cumulatively considerable, a lead agency need not 
consider the effect significant, but must briefly describe the basis for concluding the incremental 
effect is not cumulatively considerable.  Therefore the Project’s contribution to air quality, 
hazards, noise, and traffic and all other environmental topics evaluated in this ND are not 
cumulatively considerable and thus not significant.” (see page 2-87 of the ND).  As stated above, 
projects that exceed the project-specific significance thresholds are considered by the SCAQMD 
to be cumulatively considerable.  Projects that do not exceed the project-specific significance 
thresholds are not considered to be cumulatively considerable.  The commentator has not 
challenged the significance thresholds utilized by the SCAQMD in its analysis.  The analysis in 
the ND found no significant impacts.  Therefore, the analysis in the ND regarding cumulative 
impacts (see pages 2-85 through 2-87) properly concluded that no significant adverse cumulative 
impacts would be expected due to the proposed Project.  
 
Response 3-10 
 
See Response 3-9 and 3-36 for further details on the potential cumulative air emission impacts.  
 
The SCAQMD staff disagrees that the cumulative impacts analysis in the ND is inadequate.  The 
possible existence of cumulative effects from other projects is not a cumulative impact of this 
Project unless this Project contributes to that cumulative effect and the contribution is 
cumulatively considerable.  The ND determined that this is not the case.  Table 2-5 of the ND 
(see page 2-19) indicated that the proposed Project’s operational emissions for all criteria 
pollutants are less than significant, based on established SCAQMD significance thresholds.  
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Further, the analyses of all other environmental resource topics in the ND indicate that no 
significant environmental impacts are expected due to implementation of the proposed Project.   
 
Air quality impacts from the proposed Project would contribute to potentially significant 
cumulative air quality impacts if project-specific emissions are considered to be cumulatively 
considerable as defined by CEQA Guidelines §15064(h)(1).  As explained in Response 3-9, the 
SCAQMD has established that project impacts are only cumulatively considerable if they exceed 
the project-specific air quality significance thresholds.  Since VOC, CO, NOx, SOx, PM10, and 
PM2.5 emissions do not exceed their respective project-specific thresholds, they are not 
considered to be cumulatively considerable and are not considered to contribute to cumulative air 
quality impacts.  This conclusion is consistent with CEQA Guidelines §15064.7. 
 

Further, no cumulative air quality impacts are expected based on the facilities referenced in 
Comment 3-10.  According to the CEQA Guidelines §15355, a “cumulative impact” refers to 
two or more individual effects that may be changes resulting from a single project or a number of 
separate projects whose change results in impacts closely related.  Thus, the requirement to 
evaluate cumulative impacts does not include every nearby facility, but only those projects 
causing related impacts.  No significant impacts were identified for the proposed Project.  
However, when potential significant impacts are identified and cumulative impact analyses are 
conducted the SCAQMD generally limits evaluation of cumulative impacts to one mile from the 
proposed Project as measurable localized air quality impacts tend to be limited to an area 
immediately surrounding a facility, based on ambient air quality modeling.  The ConocoPhillips 
Ultra Low Sulfur Diesel (ULSD) Project is located at the Phillips 66 Wilmington Refinery 
located at 1660 West Anaheim Street, Wilmington, CA, which is approximately 2.25 miles (not 
1,000 feet as stated in Comment 3-10) west of the Ultramar Refinery.  Further, the ULSD Project 
began operation in 2006, so the operation of the ULSD project is part of the environmental 
baseline. With regard to the Southern California International Gateway Project (SCIG), which is 
located about 3,000 feet north of the Ultramar Refinery, “the mere existence of significant 
cumulative impacts caused by other projects alone shall not constitute substantial evidence that 
the proposed project’s incremental effects are cumulatively considerable (CEQA Guidelines 
§15064(h)(4)).  The Notice of Preparation has been prepared for the Berths 212-224 Container 
Terminal Improvement Projects but no emission data are currently available for this project.  
Therefore, impacts and cumulative impacts from the Berth 212-224 project are speculative.  
Nonetheless, the proposed Cogen Unit emissions do not exceed the project-specific significance 
thresholds and would not be considered to be cumulatively considerable, even if the Berth 212-
224 emissions were available.  The Ponte Vista project indicated that there were potentially 
significant increases in ROG and NOx emissions; however, this project is located over three 
miles west of Ultramar and would not have cumulative impacts because of the distance.  Based 
on this, the cumulative impacts analysis is legally adequate. 
 

Response 3-11 

See Response 3-9 regarding cumulative impacts.  The citation in footnote 31 (103 Cal. App. 4th 
98) of the comment is to Communities for a Better Environment v. California Resources Agency, 
not to the case indicated in the comment.  The correct citation is Communities for a Better 
Environment v. South Coast Air Quality Management District 71 Cal. Rptr. 3d 7 (Cal. Ct. App. 
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2007).  The commentator has misrepresented the decision in Communities for a Better Env’t v. 
South Coast Air Quality Management District.  Contrary to the commentator’s statement, the 
court made no determination regarding the adequacy of cumulative impacts analysis. 
 
Furthermore, the Court in Citizens for Responsible Equitable Environmental Development v. City 
of Chula Vista (2011) 197 Cal. App. 4th 327, 334, determined that where it can be found that a 
project did not exceed the South Coast Air Quality Management District’s established air quality 
significance thresholds, the City of Chula Vista properly concluded that the project would not 
cause a significant environmental effect, nor result in a cumulatively considerable increase in 
these pollutants.  The court found this determination to be consistent with CEQA Guidelines 
§15064.7, stating, “The lead agency may rely on a threshold of significance standard to 
determine whether a project will cause a significant environmental effect.”  As in Chula Vista, 
here the District has demonstrated, when using accurate and appropriate data and assumptions, 
that the project will not exceed the established South Coast Air Quality Management District 
significance threshold.  Thus, it may be concluded that the project will not cause a significant 
unavoidable cumulative contribution to an air quality impact. 
 
“The AQMD uses the same significance thresholds for project-specific and cumulative impacts 
for all environmental topics analyzed in an Environmental Assessment or EIR.”4  “Projects that 
exceed the project-specific significance thresholds are considered by the SCAQMD to be 
cumulatively considerable.  This is the reason -specific and cumulative significance thresholds 
are the same.  Conversely, projects that do not exceed the project-specific thresholds are 
generally not considered to be cumulatively significant” (SCAQMD, 2003) (see Attachment F-
3).5 
 
Response 3-12 
 
See Responses 3-10, 3-11, and 3-36 regarding the adequacy of the cumulative impact analysis in 
the ND.  The commentator’s opinion that the “District’s failure to include facilities outside of the 
Refinery’s boundary is also inconsistent with the District’s prior CEQA documents prepared for 
other projects at the Ultramar Wilmington Refinery” is incorrect.  Impacts from the proposed 
Project would contribute to potentially significant cumulative impacts if project-specific impacts 
are considered to be cumulatively considerable as defined by CEQA Guidelines §15064(h)(1).  
Impacts are considered to be cumulatively considerable by the SCAQMD if they exceed the 
project-specific significance thresholds.  This is consistent with the Court in Citizens for 
Responsible Equitable Environmental Development v. City of Chula Vista (2011) 197 Cal. App. 
4th 327, 334, which determined that where it can be found that a project did not exceed the South 
Coast Air Quality Management District’s established air quality significance thresholds, the City 
of Chula Vista properly concluded that the project would not cause a significant environmental 
effect, nor result in a cumulatively considerable increase in these pollutants.  As stated in the 

                                                            
4 See, SCAQMD Cumulative Impacts Working Group White Paper on Potential Control Strategies to Address 
Cumulative Impacts From Air Pollution, August 2003,  Appendix D, Cumulative Impact Analysis Requirements 
Pursuant to CEQA, at D-3.  Available at: http://www.aqmd.gov/hb/2003/030929a.html. Accessed: August, 2013. 
5 Id. 
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ND, the proposed Cogen Project would not exceed the project-specific significance thresholds, 
and would therefore also not result in significant adverse cumulative impacts.    
 
It is appropriate that the cumulative analysis in the ND for the proposed Project is different than 
the cumulative analysis in an EIR.  Comment 3-12 references the Ultramar Inc. Wilmington 
Refinery Reformulated Fuels Program Draft Subsequent EIR (1994 EIR).  The Reformulated 
Fuels Project required an EIR because it was determined that the project would result in 
significant environmental impacts associated with air quality for criteria pollutants (during both 
construction and operation) and risk of upset.  Since the Reformulated Fuels Project had 
significant project-specific impacts, the EIR for that project included a more detailed analysis of 
cumulative impacts to determine if the Reformulated Fuels Project would also result in a 
significant cumulative impact.  The Ultramar Alkylation Project referred to in Comment 3-12 has 
been in operation since 2008 so is properly considered as baseline for the proposed Project.   
 
A cumulative impacts analysis for toxic air contaminants (TACs) was included in the 1994 EIR 
because air quality impacts associated with criteria pollutants were determined to be significant.  
TACs are one of many components as part of an air quality analysis.  Other components of the 
analysis include criteria pollutant emissions from construction and operation, odors, etc.  A 
cumulative impact analysis is not required for the proposed Project because the project 
significant thresholds are the same as the cumulative significance thresholds.  As shown in the 
ND (see pages 2-7 through 2-32, and Appendices B and C) no significant air quality impacts 
(TACs or criteria air pollutants) are expected due to implementation of the proposed Project for 
any resource, therefore, no cumulative impacts are expected and no additional cumulative impact 
analysis is required.  Regarding the TAC analysis in the 1994 EIR, the cumulative TAC impacts 
were determined to be beneficial.  The 1994 EIR calculated the expected reduction in the 
background cancer risk in the vicinity of the Ultramar Refinery due to the use of reformulated 
gasoline in motor vehicles.  The analysis indicated that the reduction in benzene emissions from 
on-road motor vehicles would potentially reduce the local cancer risk by 85 in one million.  
Comparing the estimated emission reduction to the cumulative risk resulting from future 
operations of the Ultramar Refinery emissions plus projects at other local refineries indicated 
that a large net decrease in cancer risk (64 per million) was expected.   
 
A health risk assessment (HRA) was prepared for the proposed Cogen Unit and included in the 
ND (see pages 2-22 through 2-27, and Appendix C) and summarized below.  The maximum 
cancer risk for the maximum exposed individual resident was determined to be 0.57 per million 
and the maximum exposure individual worker was determined to be 0.33 per million, both of 
which are well below the significance threshold of 10 per million.  The maximum chronic hazard 
index was determined to be 0.024 and the maximum acute hazard index was determined to be 
0.019, both of which are well below the significance threshold of 1.0.  Therefore, cancer and 
non-cancer health risks from the proposed Project are concluded to be less than significant (see 
ND pages 2-22 through 2-27, and Appendix C). Further, TAC emissions are not considered to be 
cumulatively considerable as defined in CEQA Guidelines §15064(h)(1).  Consequently, 
cumulative air quality impacts from the proposed Project associated with TAC emissions are not 
considered to be significant. 
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Response 3-13 
 
See Responses 3-10, 3-11, 3-12, and 3-36 regarding the adequacy of the cumulative impact 
analysis in the ND and the difference in the cumulative analysis compared to the 1994 EIR.  
Comment 3-13 references the Ultramar Inc. Wilmington Refinery Alkylation Project EIR.  The 
Alkylation Project required an EIR because it was determined that the project would result in 
significant environmental impacts associated with air quality (during both construction and 
operation) and hazard impacts.  Since the Alkylation Project had significant project-specific 
impacts, the EIR for that project included a more detailed analysis of cumulative impacts to 
determine if the Alkylation Project would also result in a significant cumulative impact.  The 
Alkylation Project has been operational since 2008 so is properly considered as baseline for the 
proposed Project.  Impacts from the proposed Project would contribute to potentially significant 
cumulative impacts if project-specific impacts are considered to be cumulatively considerable as 
defined by CEQA Guidelines §15064(h)(1).  Impacts are considered to be cumulatively 
considerable by the SCAQMD if they exceed the project-specific significance thresholds (see 
Response 3-9).  As stated in the ND, the proposed Cogen Project would not exceed the project-
specific significance thresholds, and would therefore also not result in significant adverse 
cumulative impacts.   
  
As discussed in Response 3-12, TAC emissions for the proposed Project are not considered to be 
cumulatively considerable as defined in CEQA Guidelines §15064(h)(1).  Consequently, 
cumulative air quality impacts from the proposed Project associated with TAC emissions are not 
considered to be significant. 
 
Response 3-14 
 
The SCAQMD disagrees with the commentator’s unsubstantiated opinion that “the failure to 
consider the Project’s impacts together with those of past, present, and reasonably probable 
future projects is an egregious error given the severely degraded environmental conditions in the 
Wilmington District.”  The Project impacts are not significant and the CEQA Guidelines §15064 
(h)(4) notes the “mere existence of significant cumulative impacts caused by other projects alone 
shall not constitute substantial evidence that the proposed Project’s incremental effects are 
cumulatively considerable.”  Comment 3-14 is reporting information regarding the existing 
environment and not information related to Ultramar or the proposed Project.  Comment 3-14 
references the California Communities Environmental Health Screening Tool, referred to as 
CalEnviroScreen, which is a statewide environmental health screening tool.  The tool was 
developed to identify disadvantaged communities for a state law that requires 25 percent of the 
proceeds from cap-and-trade auctions be invested in projects that benefit these communities.  
While the tool considers certain environmental issues (e.g., air quality, traffic, hazardous wastes), 
it also considers socioeconomic factors such as low birth weight, education, age, linguistic 
isolation, poverty, and race/ethnicity, which are generally not environmental factors.  However, 
the screening tool has limitations.  As reported by the Office of Environmental Health Hazard 
Assessment (OEHHA) with respect to CalEnviroScreen, “the CalEnviroScreen scoring results 
are not directly applicable to the cumulative impacts analysis required under the California 
Environmental Quality Act (CEQA).  The statutory definition of "cumulative impacts" contained 
in CEQA is substantially different than the working definition of "cumulative impacts" used to 
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guide the development of this tool.  Therefore, the information provided by this tool cannot be 
used as a substitute for an analysis of the cumulative impacts of any specific project for which an 
environmental review is required by CEQA.” (CalEPA, 2013).  Therefore, CalEnvironScreen is 
not directly applicable to the cumulative analysis required by CEQA, according to OEHHA.  
Further, CalEnviroScreen can only be used to describe a portion of the existing environmental 
setting or existing environmental baseline and cannot be used to determine whether an EIR is 
required as it does not consider the impacts of individual projects.  The screening tool is not a 
substitute for a formal risk assessment (CalEPA, 2013).   
 
As suggested by OEHHA in the Air Toxics Hot Spots Program Risk Assessment` Guidelines 
(OEHHA, 2003), a HRA is the appropriate analysis to be conducted and an HRA was prepared 
for the proposed Project and included in the ND (see pages 2-22 through 2-27, and Appendix C) 
and summarized in Response 3-12.  The maximum cancer risk for the maximum exposed 
individual resident was determined to be 0.57 per million and the maximum exposed individual 
worker was determined to be 0.33 per million, both of which are well below the significance 
threshold of 10 per million.  The maximum chronic hazard index was determined to be 0.024 and 
the maximum acute hazard index was determined to be 0.019, both of which are well below the 
significance threshold of 1.0.  Therefore, project-specific cancer and non-cancer health risks 
from the proposed Project are concluded to be less than significant (see ND pages 2-22 through 
2-27, and Appendix C). Further, TAC emissions are not considered to be cumulatively 
considerable as defined in CEQA Guidelines §15064(h)(1).  Consequently, cumulative air 
quality impacts from the proposed Project associated with TAC emissions are also not 
considered to be significant.  Therefore, the analysis in the ND is adequate and does not need to 
be revised or recirculated. 
 
Response 3-15 
 
As explained in this response, no significant impacts were identified for the proposed Cogen 
Project so an ND is the appropriate CEQA document.  The commentator seems to imply the only 
way to satisfy CEQA’s purposes and goals is to prepare an EIR.  However, that opinion is not 
correct as the CEQA statutes and Guidelines clearly allow the analysis of a project and the 
disclosure of impacts to be provided in various forms, such as an exemption, a ND, an EIR, etc. 
depending on whether there is substantial evidence to support a fair argument of a significant 
impact.  Projects whose analysis determined potential impacts to be less than significant, such as 
the Ultramar Cogen Project in question, qualify for an ND (CEQA Guidelines §15070).  Further, 
the Ultramar ND does provide a robust analysis to adequately inform both decision makers and 
the public as to potential impacts and environmental consequences from the proposed Project 
before a permit decision is made.  Similar to an EIR, the Ultramar ND does alert the public and 
responsible officials of potential environmental changes before the Project is implemented and 
potential changes occur. 
 
Thus, the ND was prepared in accordance with CEQA Guidelines §15070 and Public Resources 
Code (PRC) §21080.  PRC §21080 (c) states the following: 
 
 “If a lead agency determines that a proposed project, not otherwise exempt from this 

division, would not have a significant effect on the environment, the lead agency shall 
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adopt a ND to that effect.  The ND shall be prepared for the proposed project in either of 
the following circumstances:   
 
(1) There is no substantial evidence, in light of the whole record before the lead agency, 

that the project may have a significant effect on the environment. 
 

(2) An initial study identifies potentially significant effects on the environment, but (A) 
revisions in the project plans or proposals made by, or agreed to by, the applicant 
before the proposed ND and initial study are released for public review would avoid 
the effects or mitigate the effects to a point where clearly no significant effect on the 
environment would occur, and (B) there is no substantial evidence, in light of the 
whole record before the lead agency, that the project, as revised, may have a 
significant effect on the environment.” 

 
The Initial Study, within the ND (see Chapter 2), analyzed the environmental impacts associated 
with the proposed Project and concluded, based on substantial evidence that the environmental 
impacts (including air quality, hazards, as well as cumulative impacts) are not significant, 
pursuant to the SCAQMD significance thresholds.  An EIR is required only if there is substantial 
evidence in the record that the project may have a potentially significant environmental impact 
(CEQA Guidelines §15070 and PRC §21080).  Substantial evidence, defined in CEQA 
Guidelines §15384, means “facts, reasonable assumptions predicated on facts, and expert opinion 
support by facts.”  It does not include “argument, speculation, unsubstantiated opinion or 
narrative, or evidence that is clearly erroneous or inaccurate” (CEQA Guidelines §15384 (a)).  A 
lead agency has some discretion to determine whether particular evidence is substantial and to 
assess the credibility of evidence.  The comment does not point to or provide such substantial 
evidence.  In fact, the comment makes no claims of individual impacts of this Project. A project 
that does not have potentially significant impacts may be approved based on a ND.  No 
“substantial evidence” was provided to demonstrate that environmental impacts of the proposed 
Project are significant or qualify as a significant adverse impact, such that it would warrant 
preparation of an EIR.    
 
Response 3-16 
 
Similar to the EIR requirements noted by the commentator, the Ultramar ND does provide 
information about the effect the proposed Project is likely to have on the environment.  The 
analysis in the Ultramar ND concluded that the Project would not have a significant effect on the 
environment.  Because the proposed Project did not trigger a significance determination, a range 
of reasonable alternatives to the project were not required to be developed and included in the 
Draft ND (CEQA Guidelines §15126.6(f)).  In addition, no feasible mitigation measures were 
required to be identified (CEQA Guidelines §15126.4(a)(3)).  As such, alternatives and 
mitigation measures are not required because no significant environmental impacts were 
identified per CEQA Guidelines §15070(a) and the ND was prepared pursuant to CEQA 
Guidelines §15071. 
 
Please see Response 3-15 for CEQA guidelines on the appropriate use of a ND, and reasons the 
Project analysis does not warrant the preparation of an EIR.  An EIR is required only if there is 
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substantial evidence in the record that the project may have a potentially significant 
environmental impact (CEQA Guidelines §15070 and PRC §21080).  As discussed in more 
detail in the various responses, the “data” provided by the commentator to support the opinion 
that an EIR is required are based on inaccurate or erroneous assumptions.  As stated in CEQA 
Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, or 
evidence that is clearly inaccurate or erroneous, or evidence that is not credible shall not 
constitute substantial evidence.”  When accurate and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse environmental impacts; as 
such an EIR is not required. 
 
Response 3-17 
 
Please see Response 3-15 regarding meeting the goals and purposes of CEQA through a variety 
of legal means and not solely on the preparation of an EIR.  As noted by the commentator, the 
“fair argument” standard relies on substantial evidence contradicting the determination of non-
significance warranting the preparation of an ND.  However, as discussed in more detail in the 
various responses, the information provided by the commentator to support the opinion that an 
EIR is required are based on inaccurate or erroneous assumptions.  Furthermore, CEQA 
Guidelines §15064(f)(5) state that, “Argument, speculation, unsubstantiated opinion or narrative, 
or evidence that is clearly inaccurate or erroneous, or evidence that is not credible shall not 
constitute substantial evidence.”  When accurate and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse environmental impacts, and 
as such, an EIR is not required.  Further, there is no fair argument that is supported by substantial 
evidence that a significant impact will occur.  CEQA Guidelines §15064(f)(3) states if the lead 
agency determines there is no substantial evidence that the project may have a significant effect 
on the environment then the lead agency shall prepare a negative declaration.  With regard to 
worker exposure and cumulative impacts, see responses 3-18 thru 3-25, and 3-36, respectively. 
 
Response 3-18 

See Response 3-8 with regard to the historical features of the Refinery, soil and groundwater 
conditions, as well as monitoring and cleanup.  Comment 3-18 does not provide any comments 
on the draft ND so no response is required.  Ultramar was issued a Cleanup and Abatement 
Order in December 1985 from the Regional Water Quality Control Board, Los Angeles Region, 
relating to existing groundwater contamination at and around the Refinery, which is 
appropriately considered part of the existing setting.  However, the proposed Project will not 
change or affect the Refinery’s ability to comply with the existing Abatement Order and 
Ultramar will continue to be subject to all the requirements of that Order whether or not the 
proposed Project is approved, because the Order requires specific remediation and monitoring 
requirements that apply to the existing Refinery.  There is no substantial evidence that the 
proposed Project to install a Cogen Unit will cause groundwater contamination because no 
increase in the storage of petroleum products or other hazardous materials would occur.  The 
Cogen Unit would result in new equipment burning natural gas and refinery fuel gas and not 
liquid fuels; therefore, a new release to the soil which could migrate into groundwater would not 
be expected. 
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Response 3-19 
 
See Response 3-8 regarding historical soil and groundwater contamination and the potential for 
worker exposure in response to Mr. Hagemann’s conclusions.  It is explained in detail in 
Response 3-8 that the data used by Mr. Hagemann does not accurately represent the quality of 
the groundwater and soil at the location of the proposed Cogen Unit and, therefore, does not 
accurately represent the potential for worker exposure during construction activities. 
 
More specifically, the document from the Regional Water Quality Control Board (RWQCB) 
used by Mr. Hagemann and referenced in this comment is appropriately part of the existing 
setting.  The document is a Quarterly Ground Water Monitoring Report prepared to provide the 
results of routine groundwater monitoring at the site, in compliance with a Cleanup and 
Abatement Order issued by the RWQCB, and described on pages 2-54, 2-55, and 2-58 of the 
ND.   
 
Response 3-20 

See Response 3-8 regarding historical soil and groundwater contamination in response to Mr. 
Hagemann’s conclusions.  The commentator expressed concern regarding potential exposure of 
construction workers to “vapors” and references the Hagemann letter that references benzene 
vapors.  As stated in the ND on page 2-59, excavation and trenching activities are expected to be 
less than four feet deep, which is less than the depth to groundwater.  The depth to groundwater 
varies across the Refinery and has historically been reported as deep as 12 feet in some locations 
beneath the Refinery.  While the groundwater levels in well RMW-01, as noted by the 
commentator, was last reported at 3.4 feet, it is located over 525 feet (inaccurately stated as 400 
feet by the commentator, see Response 3-8, Figure 1) northeast of the proposed Cogen Unit 
location and other data shows that the depth of groundwater is even deeper (over five feet) (EEC 
2005 through 2013).  Specifically, the closest well to the proposed Cogen location is RMW-27 
(see Response 3-8, Figure 4 for a visual location of the two wells) approximately 75 feet 
southeast, which historically has reported depth to groundwater (5.01 feet to 6.45 feet) which is 
two to three feet deeper than RMW-01 (see Response 3-8, Table 1 for dates when depth to 
groundwater was measured concurrently in both wells).  More recent measurements (December 
10-11, 2013) measured RMW-27 at 5.29 feet, thus, it is reasonable that the groundwater depth 
nearest to the proposed Project would be five to six feet deep.  Furthermore, soil samples taken at 
the proposed Project site on March 31, 2014 indicated that no groundwater was present at five 
feet.  See the discussion in Response 3-8 with regard to the role of pilings that reduce the need 
for deep excavation activities.  Because excavation is less than four feet, the proposed Project 
will not affect the groundwater table.  See Response 3-8 for a further discussion on geology at 
the Refinery. 
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Response 3-21 

See Response 3-8 regarding historical soil and groundwater contamination that appropriately 
constitutes the existing setting.  The reports from the RWQCB referenced in this comment are 
Groundwater Monitoring Reports prepared to present the result of routine groundwater 
monitoring at the site, in compliance with a Cleanup and Abatement Order issued by the 
RWQCB.     
 
As discussed in Response 3-8, exposure to benzene vapors in the soil is not expected to occur 
because prior subsurface investigations did not identify any detectable concentrations of benzene 
in the soil at the site.  Therefore, no significant exposure to workers is expected during 
construction of the proposed Project.  The previous soil sampling conducted within and adjacent 
to the proposed Project construction site at a depth of 3.5 feet on the northern end of the 
excavation did not contain detectable levels of benzene (see Response 3-8, Table 2).  The 
additional soil sampling on March 31, 2014, within the proposed Cogen Unit location did not 
contain detectable levels of benzene (see Response 3-8, Table 2).  As described in Response 3-8, 
the depth of the proposed Project excavation is shallower than the groundwater table, so the 
potential for dermal contact with contaminated soil or groundwater, and inhalation of vapor from 
contaminated soil is not significant.  The recorded groundwater depths noted by the commentator 
are further away from the proposed Project excavation site.  The closest well to the construction 
site (see Response 3-8) reported a groundwater depth of five to six and a half feet, which is one 
to two and a half feet deeper than the proposed Project excavation depth.  Further, soil samples 
taken in the vicinity and at of the Cogen Unit have shown no detectable concentrations of 
benzene (see Response 3-8, Table 2).  Therefore, construction workers are not expected to be 
exposed to a water table, or potential contamination, as a result of the proposed Project. 
 
The commentator argues that the conclusion in the ND that potential soil contamination would 
be less than significant because of compliance with Rule 1166 and Title 22 lacks basis (although 
the commentator seems to imply groundwater contamination).  The SCAQMD disagrees.  The 
purpose of the fully enforceable Rule 1166 is to control VOC emissions, thus potential toxic air 
contaminants, from excavating, grading, handling, and treating VOC contaminated soil. 
 
To dismiss the effects from required compliance with Rule 1166 implies the Rule is not effective 
or there is a failure of enforcement.  The commentator provides no evidence for such a 
conclusion.  Similarly, Title 22 of the California Code of Regulations is an enforceable 
requirement that imposes environmental health standards on the generation, storage, 
transportation, and disposal of regulated wastes, with the purpose of ensuring minimal or no 
adverse impacts to the environment.  See Response 3-8 for a more detailed discussion of the 
other existing health protective laws and regulations in place that require health and safety plans, 
worker training, monitoring of worker exposures, and various other activities which serve to 
protect workers from exposure to contamination, including 28 CFR 1910.120, Hazardous Waste 
Operations and Emergency Response (Fed-OSHA, HAZWOPER); and 8 California Code of 
Regulations (CCR) 5192, Hazardous Waste Operations and Emergency Response (Cal-OSHA, 
HAZWOPER).   
 
  



RESPONSE TO COMMENTS 
 

 
 

F-221 

Response 3-22 

See Responses 3-8 and 3-21 regarding historical soil and groundwater contamination and 
potential worker exposure.  The proposed Project will have limited excavation of between 300 
and 500 cubic yards (see page 2-59 of the ND).  As discussed in Response 3-8, the soil in the 
proposed Project site location has been evaluated for potential contamination in the past.  There 
is no substantial evidence that indicates that contamination exists in the soil at the proposed 
Project location.  In addition, the requirements of SCAQMD Rule 1166, as well as other existing 
rules and regulations, protect against exposure should contaminated soil be encountered.  The 
commentator is incorrect that a mitigation plan pursuant to Rule 1166 has not been prepared.  
The Refinery has an approved Rule 1166 Plan by the SCAQMD (“Various Locations Rule 1166 
VOC Contaminated Soil Mitigation Plan,” Mitigation Plan/Application No. 549217, Permit 
approved on June 26, 2013).   Therefore, to require the Plan as a condition of project approval 
would be redundant.  The plan allows for up to 2,000 cubic yards of contaminated soil to be 
excavated within the Refinery in a year.  As the proposed Project is not anticipated to encounter 
contaminated soil, and the volume of total soil to be excavated (i.e., 300 to 500 cubic yards) is 
less than the quantity of contaminated soil in the approved 1166 Plan, the implementation of the 
approved SCAQMD Rule 1166 Plan is protective of the workplace and the environment should 
soil contamination be encountered.  As such, under the approved SCAQMD Rule 1166 Plan, the 
Refinery is required to notify the SCAQMD at least 24 hours prior to the start of excavation, 
monitor (at least once every 15 minutes, within three inches of the excavated soil surface), as 
well as implement the mitigation plan if VOC-contaminated soil is detected.  Thus, contrary to 
commentator’s opinion, Rule 1166 would protect workers that may encounter contamination at 
the Project site.  SCAQMD Rule 1166 defines VOC contaminated soil as soil which registers 50 
ppm or greater using an organic vapor analyzer meter.  The approved mitigation plan includes 
covering the contaminated soil piles with heavy plastic sheeting and watering activities to assure 
the soil remains moist to reduce VOC emissions.  In addition, VOC-contaminated soils shall be 
removed within 30 days from the time of excavation.  Soil remediation activities are also under 
the jurisdiction of the RWQCB, and it may be necessary for the RWQCB and SCAQMD to 
coordinate in order to assure air quality impacts, as well as water quality impacts, are adequately 
mitigated.  VOC emission estimates would be speculative at this time because the levels of 
contamination, if any, are currently unknown because there is currently no substantial evidence 
of contamination at the Project site.  The hazardous waste regulations in Title 22 of the CCR 
establish requirements for hazardous waste handling, transport, and disposal. 
 
Based on the above and Response 3-8, existing rules and regulations that apply to the Refinery 
require monitoring and remediation.  Therefore, as concluded in the ND on page 2-59, no 
significant impacts are expected from the construction-related potential for encountering 
contaminated soils during excavation. 
 
Response 3-23 

There are a number of environmental sections in the ND discussing and analyzing potential 
impacts from contaminated soils including air quality, hazards, hydrology, and solid waste.  
Thus, different regulations assist in ensuring no significant adverse impacts occur to the different 
environmental topic areas.  For example, SCAQMD Rule 1166 controls VOC emissions, thus 
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benefiting air quality.  Other regulations such as Cal-OSHA Order 5155 protect workers from 
exposure to hazardous materials during construction by establishing concentration limits for 
airborne contaminants to which workers may be exposed daily during a 40-hour workweek for a 
working lifetime without adverse effects.  Order 5155 also requires appropriate protective 
clothing for specified contaminants to prevent skin absorption and specifies required monitoring 
for workplace exposures.  See Responses 3-8 regarding historical soil and groundwater 
contamination and potential worker exposure.   
 
Contrary to the opinion of the commentator, hazardous waste management in accordance with 
regulations such as Title 22, reduce worker exposure during excavation of possible contaminated 
soils.  Existing laws and regulations address the discovery and remediation of contaminated sites, 
including the discovery of such sites during construction activities.  Existing laws require health 
and safety plans, worker training, and various other activities which serve to protect workers 
from exposure to contamination, including 28 CFR 1910.120, Hazardous Waste Operations and 
Emergency Response (Fed-OSHA, HAZWOPER); 8 CCR 5192, Hazardous Waste Operations 
and Emergency Response (Cal-OSHA, HAZWOPER); and SCAQMD Rule 1166, VOC 
Emissions from Decontamination of Soil.  The exposure of employees, including construction 
workers, is regulated by Cal-OSHA in Title 8 of the CCR.  Specifically 8 CCR 5155 establishes 
permissible exposure levels and short-term exposure levels for various chemicals including 
benzene.  These requirements apply to all contamination and exposure, whether it is discovered 
as part of construction or some other activities.  The permissible exposure levels establish levels 
below which no adverse health effects are expected.  Compliance with the permissible exposure 
levels protect the health and safety of the workers by minimizing exposure, as well as the nearby 
population that could be exposed to emissions, including sensitive receptors.   
 
Response 3-24 
 
The SCAQMD respectfully disagrees with the commentator’s opinion that there is a fair 
argument supported by substantial evidence regarding significant worker exposure as discussed 
in Responses 3-8, and 3-18 through 3-23.  As stated in Public Resources Code (PRC 
§21082.2(c)) and in CEQA Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated 
opinion or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not 
credible, shall not constitute substantial evidence.”  When accurate and appropriate data and 
assumptions are used, the proposed Project is not expected to result in significant adverse 
impacts to workers.  Because the ND analysis definitively concludes the potential worker 
exposure is not significant, the preparation of an EIR is not required, warranted, or necessary.  
Based on the available information regarding soil and groundwater contamination in the vicinity 
of the proposed Project and the regulations and requirements currently in place that protect 
against worker exposure, as explained in detail on both the ND and response to comments, no 
significant adverse impacts to worker exposure, will occur from proposed Project.   
 
As explained in Response 3-8, the comments provided do not present a fair argument of a 
significant impact.  The commentators attempt to utilize data from the Refinery to demonstrate 
the possibility of significant impacts from contaminated soil and groundwater on the workers at 
the Refinery, either during construction or operation.  The commentators opine that this possible 
impact to workers amounts to a substantial impact to the environment as a result of the Project.  
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However, the data utilized by the commentators is incorrect, misinterpreted, or misapplied.  
Therefore the comments provided amount to unsubstantiated opinion, and therefore do not 
constitute substantial evidence of an adverse impact either to workers or to the environment in 
general. 
 
In a recent California Court of Appeals opinion, Parker Shattuck Neighbors v. Berkeley City 
Council (CityCentric Investments, LLC), 22 Cal. App. 4th 768 (2013), the court found that the 
same argument under very similar circumstances as this Project, failed to present substantial 
evidence of a significant impact pursuant to CEQA.  The court held that “the health risks to 
workers and residents identified by petitioners do not constitute ‘substantial adverse effects on 
human beings’ or otherwise create a fair argument that the disturbance of contaminated soil may 
have a significant effect on the environment.”  (Parker Shattuck, supra at 782.)  The expert for 
appellants (Mathew Hagemann) provided data on the levels of contamination present in the soil 
to support his conclusion that soil disturbance would cause a significant environmental effect due 
to the health risk the sites contamination would provide to the future residents and workers and 
requested that a vapor intrusion study be performed.    The court found that this expert opinion 
was “insufficient to create a fair argument of a significant effect on the environment because a 
suggestion to investigate further is not evidence, much less substantial evidence, of an adverse 
impact.” (Parker Shattuck, supra at 786.)  
 
Likewise, in this current Project, the commentators failed to provide accurate, relevant data to 
support the expert’s opinion that any possible pre-existing contamination would cause an adverse 
health impact to construction workers by contact with contaminated soil and to Refinery 
personnel through vapor intrusion.  Just as in Parker Shattuck, the commentators merely request 
additional analysis to determine whether impacts would be significant without providing any 
substantial evidence, thus failing to demonstrate an impact on the health of workers.  And as in 
Parker Shattuck, this expert opinion requesting additional analysis is “insufficient to create a fair 
argument of a significant effect on the environment.”  
 
Response 3-25 
 
See Response 3-8 regarding the potential for worker exposure as a result of vapor intrusion.  
There are a number of reasons supporting the conclusion that the proposed control room will not 
be exposed to contamination and there is no significant potential impact, including the following.   
 

 There is no evidence of benzene in soil at the Cogen site as discussed in Response 3-8.  
Therefore, the risk for vapor intrusion and exposure of workers within the proposed 
control room is low.   

 The groundwater contamination in RMW-27, located 75 feet southeast of the Cogen Unit, 
is localized to the vicinity of the well based on the Conceptual Site Model (EEC, 2011) 
and is below the level of proposed ground disturbance. 

 The preliminary control room design includes a monolithic foundation free of drains or 
other protrusions through the foundation, thereby eliminating pathways for vapors to 
enter the control room. 
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 The control room included in the Project description on page 1-7 of the ND is not a 
manned location and no workers would work in the control room on a continuous basis.  
The operation of the proposed Cogen Unit would be controlled from the main Refinery 
control room.  The control room to be installed with the proposed Cogen Unit is an 
auxiliary control room for use during maintenance activities and if communications with 
the main control room are unavailable.   

 The control room will be designed to include an industrial ventilation system to provide 
the necessary temperature control for the electronics installed in the control room and 
adequate air flow.  Ventilation of the control room reduces accumulation of vapors, 
should there be any. 

 
Because the proposed control room is expected to normally be unmanned and the control room 
will have air handling equipment operating for temperature control, accumulation of vapors in 
the control room and worker exposure to vapors is not expected.  Additionally, vapor intrusion 
has not been a problem at any other buildings at the Refinery, including buildings in the vicinity 
of well RMW-27.  Therefore, a vapor intrusion system is not anticipated to be necessary. 
 
The SCAQMD disagrees that there is substantial evidence regarding significant worker exposure 
during operation of an unmanned control room.  Please see Response 3-8 for CEQA guidelines 
regarding “fair argument” and substantial evidence.  An EIR is required only if there is 
substantial evidence in the record that the project may have a potentially significant 
environmental impact (CEQA Guidelines §15070 and PRC §21080).  As stated in CEQA 
Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, or 
evidence that is clearly inaccurate or erroneous, or evidence that is not credible shall not 
constitute substantial evidence.”  When accurate and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse impacts to workers through 
exposure to onsite contamination during Project operation, so that an EIR is not required.  In 
Parker Shattuck the court found that the same argument under very similar circumstances as this 
Project, failed to present substantial evidence of a significant impact pursuant to CEQA.  The 
court held that “the health risks to workers and residents identified by petitioners do not 
constitute ‘substantial adverse effects on human beings’ or otherwise create a fair argument that 
the disturbance of contaminated soil may have a significant effect on the environment.”  (Parker 
Shattuck, supra at 782.)  The court found that this expert opinion was “insufficient to create a 
fair argument of a significant effect on the environment because a suggestion to investigate 
further is not evidence, much less substantial evidence, of an adverse impact.” (Parker Shattuck, 
supra at 786.)  
 
For the proposed Project, the commentators failed to provide accurate, relevant data to support 
the expert’s opinion that any possible pre-existing contamination would cause an adverse health 
impact to construction workers by contact with contaminated soil and to Refinery personnel 
through vapor intrusion.  Just as in Parker Shattuck, the commentators request additional 
analysis to determine whether impacts would be significant, thus failing to demonstrate an 
impact on the health of workers.  And as in Parker Shattuck, this expert opinion merely 
requesting additional analysis without providing any substantial evidence is “insufficient to 
create a fair argument of a significant effect on the environment.” 
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Response 3-26 

The methodology used by Valorie Thompson to calculate the Localized Significance Threshold 
(LST) analysis is incorrect as explained in detail in Responses 3-33 through 3-35 and as 
summarized below.  When the appropriate methodology is used to calculate the LST analysis, 
the construction emissions are less than significant, as reported on pages 2-15 and 2-16 of the 
ND. 
 
Localized significance thresholds represent the maximum emissions from a project that will not 
cause or contribute to an exceedance of the most stringent applicable air quality standard at the 
nearest residence or sensitive receptor (See SCAQMD LST Fact Sheet available at 
http://www.aqmd.gov/localgovt/images/lst_fact_sheet.pdf).  The closest off-site workers are 
associated with the Air Products Hydrogen Plant located about 200 meters from the proposed 
Project site.  The correct LST analysis for the closest occupational receptor is shown in Response 
3-33, Table 5.  LST for PM10 and PM2.5 does not apply to industrial and commercial receptors 
because the ambient air quality standards for PM10 and PM2.5 are based on a minimum 
exposure period of 24 hours per day and workers are not exposed at the Refinery for 24 hours per 
day (SCAQMD, 2008).  Therefore, the correct LST analysis for PM10 and PM2.5 is at the 
residential receptor 500 meters away where the LST screening value is 158 lbs/day.  The 
estimated construction PM10 emissions associated with the proposed Project is 43.2 lbs/day; 
therefore, the proposed Project impacts for PM10 emissions during the construction period are 
less than significant.  The correct LST for PM2.5 for a receptor 500 meters away is 93 lbs/day.  
The estimated construction PM2.5 emissions associated with the proposed Project is 23.8 
lbs/day; therefore, the proposed Project impacts for PM2.5 emissions during the construction 
period are also less than significant. 
 
Because the commentators based their opinion on an incorrect calculations and assumptions, 
there is no substantial evidence that there are significant particulate matter emissions, therefore, 
an EIR is not required (CEQA Guidelines §15070 and PRC §21080).  As stated in CEQA 
Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, or 
evidence that is clearly inaccurate or erroneous, or evidence that is not credible shall not 
constitute substantial evidence.”  When accurate and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse LST impacts, such that an 
EIR is not required.  Based on the correct LST analysis (see Response 3-33), no significant 
adverse LST impacts are expected. 
 
Response 3-27 
 
See Responses 3-26, 3-33, and 3-35 regarding the LST analysis.  The closest off-site workers are 
associated with the Air Products Hydrogen Plant located about 200 meters from the proposed 
Project site.  The bridge over the Terminal Island Freeway is a private walkway owned by 
Ultramar and solely for Ultramar employees to travel between the north and south portions of the 
Refinery and is not open to the public nor do workers stay on the bridge for any length of time.  
Further, the pedestrian bridge is located about 450 meters from the proposed Project site, so it is 
farther away from the proposed Project site than the Hydrogen Plant.  Receptors on the rail lines 
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in the vicinity of the Refinery are transitory and temporary because the rail line is an active, 
operational rail line, and any people walking on the rail line are vulnerable to being hit by a train.  
Therefore, people are not located on the rail lines for any period of time.  Contrary to the 
commentator’s analysis, the correct LST analysis for the closest occupational receptor is shown 
in Response 3-33, Table 5.  LST for PM10 and PM2.5 does not apply to industrial and 
commercial receptors because the ambient air quality standards for PM10 and PM2.5 are based 
on a minimum exposure period of 24 hours per day and workers are not exposed at the Refinery 
for 24 hours per day.  When the correct data and assumptions are used to calculate the LST 
analysis, the peak construction emissions are less than significant, as reported on pages 2-15 and 
2-16 of the ND.   
 
Response 3-28 
 
The SCAQMD respectfully disagrees with the commentator’s opinion that there is substantial 
evidence regarding significant worker exposure as discussed in Responses 3-25, 3-26, 3-27, and 
3-33.  Because the ND analysis definitively concludes the LST analysis results in exposure levels 
that are not significant, the preparation of an EIR is not required, warranted, or necessary.  Based 
on the correct emission estimates and the existing SCAQMD guidance, no significant adverse 
impacts to air quality LST impacts is expected.  Furthermore, CEQA Guidelines §15064(f)(5) 
state that, “Argument, speculation, unsubstantiated opinion or narrative, or evidence that is 
clearly inaccurate or erroneous, or evidence that is not credible shall not constitute substantial 
evidence.”  When accurate and appropriate data and assumptions are used, the proposed Project 
is not expected to result in significant adverse particulate emissions during construction, as such, 
an EIR is not required.  Further, there is no fair argument that is supported by substantial 
evidence that a significant impact will occur. 
 
Response 3-29 
 
An HRA was prepared for the proposed Project and included in the ND (see pages 2-22 through 
2-27, and Appendix C) and the results of the HRA are summarized below. 
 
The combined maximum cancer and non-cancer health risks from the Cogen Unit and boilers 86-
B-9000, 86-B-9001, and 86-B-9002 are shown in Table 3 (Table 2-7, page 2-25 of the ND).  The 
most impacted sensitive receptor is located 1.5 miles east of the Refinery boundary.  As 
indicated in Table 3, none of the cancer and non-cancer health risk categories analyzed for the 
proposed Project would exceed the applicable significance threshold.  Therefore, cancer and non-
cancer health risks from the proposed Project are concluded to be less than significant and an 
EIR is not required.  
 
In accordance with SCAQMD Risk Assessment Procedures (July, 2005), the cancer burden only 
needs to be calculated if the incremental risk to a maximum individual exposed resident (MEIR) 
is greater than one in a million.  As shown in Table 2-7 of the ND (duplicated here as Table 3), 
the residential risk is less than one per million from the total of all sources associated with the 
proposed Project. 
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TABLE 3 

Proposed Project Health Risks 

Equipment MEIR MEIW MCHI MAHI 
Cogen Unit 0.386 x 10-6 0.111 x 10-6 0.0029 0.0157 
Boiler 86-B-9000 0.019 x 10-6 0.033 x 10-6 0.0027 1.76 x 10-4 
Boiler 86-B-9001 0.054 x 10-6 0.016 x 10-6 0.0016 1.67 x 10-3 
Boiler 86-B-9002 0.110 x 10-6 0.165 x 10-6 0.0167 1.48 x 10-3 
Total 0.57 x 10-6 0.33 x 10-6 0.024 0.019 
Significance Threshold 10 x 10-6 10 x 10-6 1.0 1.0 
Significant? No No No No 
 
The combined health risk values assume that the boilers and the Cogen Unit would be operating 
at full capacity concurrently, which will not be the mode of operation.  During operation of the 
proposed Project, the boilers would operate at reduced capacities that would vary depending on 
the operating scenario, with the Cogen Unit typically operating at full capacity.  The health risks 
expected from the various operating scenarios would be less than the combined maximum health 
risks shown in Table 3.  Therefore, the combined HRA results in Table 3 represent a 
conservative analysis of the proposed Project’s cancer and non-cancer health risks, and are still 
less than significant.  Emissions will be limited by SCAQMD permit conditions in the permit to 
operate (see Attachment F-1).   
 
The long-term air quality impacts from exposure to toxics were appropriately evaluated through 
the preparation of an HRA.  The HRA evaluated the emissions associated with the operation of 
the proposed Project to derive cancer and non-cancer health risk values, which were then 
compared to carcinogenic and non-carcinogenic significance thresholds.  As demonstrated in the 
HRA, the carcinogenic and non-carcinogenic impacts for all receptors are expected to be less 
than the applicable significance thresholds.  Therefore, no significant adverse carcinogenic or 
non-carcinogenic health risk impacts associated with the operation of the proposed Project are 
expected. 
 
Contrary to the opinion of the commentator, a valid cumulative impact analysis was conducted in 
the ND (see pages 2-21 through 2-22).  It was concluded that cumulative impacts are not 
significant.  With regard to health risk, the proposed Project would contribute to potentially 
significant adverse cumulative impacts if project-specific TAC emissions are considered to be 
cumulatively considerable as defined by CEQA Guidelines §15064(h)(1).  Other past, present, 
and reasonably foreseeable future projects may contribute to significant adverse cumulative air 
quality impacts if their combined operational emissions would exceed the SCAQMD’s project-
specific thresholds for operations.  As shown in Table 2-7 of the ND, duplicated here as Table 3, 
the proposed Project would result in less than significant TAC emissions during peak operations 
because of permit conditions on the proposed new Cogen Unit combined with the new permit 
conditions for existing boilers.  Therefore, project-specific TAC impacts associated with  the 
operation of the proposed Project are not considered to be cumulatively considerable and, 
therefore, do not contribute to significant adverse cumulative air quality impacts.  To conclude 
the proposed Project will cause a significant cumulative impact within Wilmington is not 
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consistent with CEQA Guidelines §15064(h)(4), which states, “The mere existence of significant 
cumulative impacts caused by other projects alone shall not constitute substantial evidence that 
the proposed Project’s incremental effects are cumulatively considerable.”  Thus, there is no 
substantial evidence to support fair argument that TACs from the proposed Project are 
significant and thus an EIR is not warranted or required. 
 
Response 3-30 
 
See Response 3-36 regarding GHG emissions as to why the methodology used by Valorie 
Thompson to calculate GHG emissions is incorrect.  When the correct data and assumptions are 
used to calculate GHG emissions, the GHG emissions from the proposed Project are accurately 
determined to be less than significant, as reported in the ND on pages 2-27 through 2-32 and 
Appendices A and B. 
 
The correct GHG emissions are included in Table 2-10, page 2-31, of the ND which 
demonstrates that the overall GHG associated with the Cogen Unit will be zero.  This is because 
the Ultramar Refinery is subject to the requirements of the AB 32 Cap and Trade Program, 
which requires the facilities subject to the program to offset any GHG emissions in excess of 
their total allocation.  Since the Cogen Unit is a new unit, it will require GHG offsets as part of 
the operation of the unit, thus mitigating any potential GHG emissions to zero. 
 
Since GHG emissions have global consequences in concert with other activities causing GHG 
emissions, the impacts from GHGs are considered to be cumulative impacts.  Those impacts are 
cumulatively considerable if they exceed the GHG significance threshold of 10,000 metric tons 
per year.  Since the GHG emissions (with AB 32 required offsets) for the proposed Project will 
not increase and, thus, will not exceed the SCAQMD GHG threshold, they are not considered to 
be cumulatively considerable and, therefore, are not considered to contribute to cumulative GHG 
impacts.  With regard to effects of other projects, the conclusion is consistent with CEQA 
Guidelines §15064(h)(4), which states, “The mere existence of significant cumulative impacts 
caused by other projects alone shall not constitute substantial evidence that the proposed 
project’s incremental effects are cumulatively considerable.” 
 
For the reasons identified above, the proposed Cogeneration Project’s GHG emissions are not 
considered to be cumulatively considerable and, therefore, are not considered to contribute to 
cumulative GHG impacts.  Thus, there is no substantial evidence for a fair argument that GHG 
impacts are significant and therefore, an EIR is not warranted or required. 
 
Response 3-31 
 
The SCAQMD Staff disagrees with the comment that the ND is inadequate.  As discussed in the 
above responses, the SCAQMD staff disagrees with the commentator’s opinion that the proposed 
Project may have any significant adverse impacts that would require preparation of an EIR.  As 
discussed in Responses 3-5 and 3-6, the Project Description was adequate and has been 
misrepresented by the commentator.  Comments raised regarding the worker safety associated 
with soil and groundwater have been exaggerated and are incorrect (see Responses 3-8).  In 
Parker Shattuck the court found that the same argument under very similar circumstances as this 
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Project, failed to present substantial evidence of a significant impact pursuant to CEQA.  The 
court held that “the health risks to workers and residents identified by petitioners do not 
constitute ‘substantial adverse effects on human beings’ or otherwise create a fair argument that 
the disturbance of contaminated soil may have a significant effect on the environment.”  (Parker 
Shattuck, supra at 782.)  Just as in Parker Shattuck, the commentators merely request additional 
analysis to determine whether impacts would be significant without providing any substantial 
evidence, thus failing to demonstrate an impact on the health of workers.  And as in Parker 
Shattuck, this expert opinion requesting additional analysis is “insufficient to create a fair 
argument of a significant effect on the environment.”  The ND provided a detailed analysis 
regarding both project impacts and cumulative impacts.  Cumulative impacts on ambient air 
quality are addressed in Responses 3-9 and cumulative impacts on public health are address in 
Response 3-29.  As explained in Response 3-9, the SCAQMD uses the same significance 
thresholds for project specific and cumulative impacts for all environmental topics analyzed in a 
CEQA document.  Projects that exceed the project-specific significance thresholds are 
considered by the SCAQMD to be cumulatively considerable.  Conversely, projects that do not 
exceed the project-specific thresholds are generally not considered to be cumulatively 
significant.  This approach was upheld by the Court in Citizens for Responsible Equitable 
Environmental Development v. City of Chula Vista (2011) 197 Cal. App. 4th 327, 334.  
Cumulative impacts related to GHGs are addressed in Response 3-30.   
 
As discussed in the responses to comments, when the appropriate information and assumptions 
regarding the proposed Project are used, the proposed Project would not result in significant air 
quality, worker safety impacts, or any other environmental impacts.  The conclusions made by 
the commentator are not supported by substantial evidence and are merely speculative.  As noted 
in CEQA Guidelines §15064(f)(5), “Argument, speculation, unsubstantiated opinion or narrative, 
or evidence that is clearly inaccurate or erroneous, or evidence that is not credible, shall not 
constitute substantial evidence.”  When correct and appropriate data and assumptions are used, 
the proposed Project is not expected to result in significant adverse environmental impacts, 
therefore an EIR is not warranted or required.  Further, the commentator does not present any 
fair argument supported by substantial evidence that a significant impact will occur. 
 
Response 3-32 
 
The first paragraph of the letter provides an introduction and the qualifications of the 
commentator.  No comments were provided on the ND in the introduction or qualifications so no 
response to the introduction and qualifications is required.   
 
The SCAQMD disagrees that the Project description in the ND does not provide complete 
information.  The Project description for the Cogen Unit describes the proposed Cogeneration 
Facilities (see page 1-6), the modifications to the existing boilers (page 1-7), modifications to the 
existing ammonia delivery system (page 1-7), and modifications to other Refinery support 
systems (see page 1-9).  Other information regarding the proposed Project is provided including 
the location of the proposed Project; maps of the site location; a map of equipment locations; and 
associated modifications (see pages 1-3 and 1-8); the construction schedule (see page 1-9); the 
required permits and approvals (see pages 1-9 through 1-14), as well as an overview of current 
Refinery operations (see page 1-6).  Therefore, the Project description in the ND not only 
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complies with CEQA Guidelines §15071 (a) and (b) requirements to provide sufficient 
information to inform the public and decision makers regarding the scope of the proposed 
Project, but the description is robust and detailed.  Please see Responses to Comments 3-5 and 3-
6 regarding information as to how the boilers would be limited. 
 
As explained in the ND (see page 1-1), the purpose of the proposed Project is to provide the 
Refinery with a more reliable electricity supply through on-site power generation in an effort to 
reduce process upsets due to interruptions of power supplied by any third-party provider.  This 
has the additional benefit of producing less air emissions per megawatt generated and consumed 
by utilizing cleaner technology than is currently used to produce LADWP-purchased power.   
 
Recent power outages have resulted in potentially hazardous conditions at local refineries.  For 
example, a power outage resulted in heavy flaring at the Torrance ExxonMobil Refinery on May 
30, 2013 (LA Times, 2013).  No injuries were reported, but workers at the facility were 
evacuated as a precaution.  A power outage at the Phillips 66 Refinery in Wilmington on 
September 15, 2012 resulted in a flaring event that lasted about six hours generating black smoke 
and numerous complaints (MercuryNews, 2012).  Minimizing power outages minimizes these 
hazardous refinery conditions, avoiding the need to flare, and avoiding emissions associated with 
flaring during power outages.  Therefore, the proposed Cogen Unit provides Ultramar with 
redundancy in their steam and electrical production facilities so that power outages, and the 
associated excess emissions, can be prevented in the future.   
 
As explained in the ND (first full paragraph on page 1-7), Boiler 86-B-9000 would be shut down 
during normal operating conditions of the Cogen Unit.  Boilers 86-B-9001 and 86-B-9002 would 
continue to operate in a lower “hot standby mode” on a normal basis so they would be 
immediately available to produce steam in the event the Cogen Unit is unexpectedly shut down 
(see ND, page 2-16 under Operational Emission Impacts).  This would help avoid situations 
where power outages result in shutdown of refinery units and related flaring events. As further 
explained in the ND, the design of the proposed Project includes a permit condition to ensure the 
Refinery does not operate in a manner that produces excess steam and thus limits emissions.   
“SCAQMD permits for the boilers would limit emission rates when the Cogen Unit is operating 
such that the Cogen Unit would be installed with no net increase in emissions of NOx, sulfur 
oxides (SOx), and less than significant increases in volatile organic compounds (VOC), carbon 
monoxide (CO), particulate matter less than ten microns in diameter (PM10), or particulate 
matter less than 2.5 microns in diameter (PM2.5)” (see ND page 1-7).  Therefore, as designed, 
the proposed Project will limit the operation of the Cogen Unit and boilers, so that under any 
combination of operation, all four units would not significantly exceed the emissions levels 
established by the current operation of the three existing boilers. 
 
To further assist the commentator in correctly understanding the proposed Project, the copies of 
the enforceable permits along with permit conditions that limit the equipment use have been 
attached.  Thus, no fair argument can be made supporting the commentator’s opinion that the 
proposed Project’s operational impacts will be significant. 
 
The comment that “no information is provided that would clarify how the boilers will operate” is 
also incorrect.  A number of different boiler operating scenarios were evaluated in the ND (see 
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ND, page 2-16 under Operational Emission Impacts and Table 2-4) as well as Appendix A, in 
order to determine the worst-case operating scenario (operating scenario that generates the 
highest emissions).  The description of the scenarios evaluated is provided on page 2-17 (last 
paragraph) and 2-18 of the ND, which states the following: 
 
 As indicated in Table 2-4, scenario 1 assumes that the Cogen Unit operates at full capacity and 

boiler 86-B-9002 is operating up to a minimal level (31 percent load) and boiler 86-B-9001 is 
operating up to a level (38 percent load), where both boilers would generate supplemental steam 
as needed.  Scenario 2 assumes that the Cogen Unit operates at full capacity, boiler 86-B-9002 is 
off and boiler 86-B-9001 would be ready to generate supplemental steam as needed (75 percent 
load).  Scenario 3 assumes that the Cogen Unit operates at full capacity and boiler 86-B-9001 is 
operating up to a minimal level (30 percent load) and boiler 86-B-9002 is operating up to a level 
(36 percent load) where both boilers would generate supplemental steam as needed.  Scenario 4 
assumes that the Cogen Unit operates at full capacity, boiler 86-B-9001 is off and 86-B-9002 (54 
percent load) would generate supplemental steam as needed.  As a permit condition, when the 
boilers are used to supply steam instead of supplement steam to the Refinery the Cogen Unit will 
not operate.  When the boilers are supplying steam to the Refinery, the worst-case emissions from 
the project would be the same as the existing setting (since the Cogen Unit would not be 
operating).  The operating conditions of the boilers and Cogen Unit combined would be restricted 
through permit conditions to limit emissions in any combination of equipment such that the NOx 
emissions from the proposed Project would not exceed the current permitted NOx emission limits 
on the existing boilers. (Emphasis added) 

 
The table presented in Comment 3-32 assumes all boilers and the Cogen Unit would be operating 
at the same time.  The table provided in Comment 3-32 depicting estimated emissions 
calculations is incorrect and does not reflect Project impacts, since, as designed the Project will 
limit the operation of Boilers 86-B-9000, 86-B-9001 and 86-B-9002, as well as the proposed 
Cogen Unit, through the incorporation of a permit condition (see Comment 3-6) preventing all 
three of the boilers and the Cogen Unit from operating at the same time.  Opinion based on 
evidence that is clearly incorrect, is not substantial evidence of a significant impact in 
accordance with PRC §21080.  The correct proposed Project emissions are shown in Table 4 and 
were accurately presented in the ND (Table 2-5, page 2-19). 
 
Therefore, as shown in Table 4 (which is a copy of Table 2-5 in the ND), emissions of VOCs, 
CO, NOx, SOx, PM10, and PM2.5 for the proposed Project will be less than the SCAQMD 
significance thresholds and less than significant.  No mitigation measures are required since no 
significant impacts have been identified (CEQA Guidelines §15126.4(a)(3)).   
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TABLE 4 

Ultramar Wilmington Refinery  
Comparison of Proposed Project Operational Emissions(a) to Baseline Emissions 

(lbs/day) 

Sources VOC CO NOx SOx PM10 PM2.5(b)

Baseline Boiler Emissions(c) 38.0 118.0 106.5 72.1 62.2 62.2 
Proposed Peak Scenario Emissions 
(Scenario 2 from Table 2-4)(d) 

63.6 319.8 205.3 91.6 158.0 82.8 

Emissions Change(e) 25.6 201.8 98.8 19.5 95.8 20.6 
Fugitive VOC Emissions 7.8 0.0 0.0 0.0 0.0 0.0 
Subtotal Project Emissions 33.4 201.8 98.8 19.5 95.8 20.6 
RECLAIM Credits(f) -- -- -98.8 -19.5 -- -- 
Total Project Emissions 33.4 201.8 0 0 95.8 20.6 
Significance Thresholds 55 550 55 150 150 55 
Significant? No No No No No No 

(a) Maximum emissions based on various boiler operating scenarios while the Cogen Unit is operating.   
(b) For existing boilers PM2.5 is assumed to be PM10.  For the Cogen Unit, PM2.5 is a fraction of PM10 due to 

ammonium nitrate formation, which is considered as PM10. 
(c) Maximum existing boiler emissions are the average of the actual emissions for each boiler for the operating 

days, which were above the 98th percentile of the combined boiler emissions during 2011. 
(d) Emission estimates for each of the four operating scenarios in Table 2-4 are included in Appendix B.  Based 

on these estimates, Scenario 2 is expected to generate the greatest emissions. 
(e) Negative numbers denote emission reductions. 
(f) RECLAIM credits are required to be surrendered annually based on actual emissions to comply with 

SCAQMD Regulation XX. 
 
Response 3-33 

Localized significance thresholds represent the maximum emissions from a project that will not 
cause or contribute to an exceedance of the most stringent applicable air quality standard at the 
nearest residence or sensitive receptor (See SCAQMD LST Fact Sheet available at 
http://www.aqmd.gov/localgovt/images/lst_fact_sheet.pdf).  Therefore, the commentator is not 
correct in the assumption to apply the LST methodology to all land uses.  SCAQMD Staff 
developed the LST methodology and mass rate look up tables to assist in determining whether or 
not a project may generate significant adverse localized air quality impacts. 
 
The LST analysis was correctly completed for the construction impacts associated with the 
proposed Cogen Unit, as described in pages 2-15 and 2-16 of the ND, and considers potential 
adverse impacts to ambient air quality.  The methodology in the ND followed SCAQMD 
guidance for the LST Methodology (SCAQMD, 2008) which indicates the following for 
sensitive receptors: 
 
 “For purposes of a CEQA analysis, the SCAQMD considers a sensitive receptor to be a 

receptor such as residence, hospital, convalescent facility where it is possible that an 



RESPONSE TO COMMENTS 
 

 
 

F-233 

individual could remain for 24 hours.  Commercial and industrial facilities are not 
included in the definition of sensitive receptor because employees do not typically remain 
onsite for a full 24 hours, but are present for shorter periods of time, such as eight hours.  
Therefore, applying a 24-hour standard for PM10 is appropriate not only because the 
averaging period for the state standard is 24 hours, but because, according to the 
SCAQMD’s definition, the sensitive receptor would be present at the location of the full 
24 hours. 

 
 Since a sensitive receptor is considered to be present onsite for 24 hours, LSTs based on 

shorter averaging times, such as the one-hour NO2 or the one-hour and eight hour CO 
ambient air quality standards, would also apply.  However, LSTs based on shorter 
averaging periods, such as the NO2 and CO LSTs, could also be applied to receptors such 
as industrial or commercial facilities since it is reasonable to assume that a worker at 
these sites could be present for periods of one to eight hours.”   

 
The LST source table significance thresholds include background concentrations for NOx and 
CO, and PM10 significance thresholds are based on Rule 403.  Therefore, ambient air quality 
analysis is included in the LST analysis.   
 
These mass rate look-up tables were used appropriately in the LST analysis and listed in the ND 
(Table 2-3, page 2-16).  Based on the above, the LST analysis for construction emission impacts 
in the ND (see pages 2-15 and 2-16) is consistent with the SCAQMD LST methodology.  To 
address the commentator’s concern for non-residential sources in the context of LST impacts, 
staff conducted an alternative LST analysis to include the analysis for NOx and CO for industrial 
or commercial facilities adjusting exposure times since workers would be at the site for eight 
hour timeframes, as discussed in the SCAQMD LST Significance Threshold Methodology cited 
above.  The LST analysis for industrial/commercial receptors would not include PM10 or PM2.5 
because of the longer averaging periods for ambient air quality standards, (i.e., 24-hour and 
annual averages), and industrial/commercial receptors are present for about 8-hours per day 
versus 24-hours per day for residential exposures.  The closest industrial receptor to the proposed 
Ultramar Cogeneration Unit is the Air Products Hydrogen Plant located approximately 200 
meters west of the site.  The LST analysis that includes industrial/commercial receptors is shown 
in Table 5 below. 
 
As shown in Table 5, the LST analysis for industrial receptors would remain less than significant 
as does the LST analysis for sensitive receptors.  Therefore, no significant air quality impacts are 
expected during the construction phase of the proposed Project for industrial/commercial or 
sensitive receptors. 
  



Ultramar Inc. Wilmington Refinery Cogen Project 
 

 
 

F-234 

TABLE 5 

Ultramar Cogeneration Project 
LST Analysis for Construction Emissions for Industrial/Commercial Receptors  

Criteria Pollutant 
On-Site Source Emissions (lbs/day) 

CO NOx PM10 PM2.5 
Peak Construction Emissions(1) 37.6 46.7 43.2 23.8 
Sensitive Receptor Screening Value(2)(3) 7,558 142 158 93 
Worker Receptor Screening Value(2)(4) 2,296 90 N/A N/A 
Significant? NO NO NO NO 

(1) See ND, Table 2-2. 
(2) Screening values for LST analysis from SCAQMD, 2009. 
(3) 1 acre site located in SRA No. 4 at 500 meters. 
(4) 1 acre site located in SRA No. 4 at 200 meters. 

 
Response 3-34 
 
Please see Response 3-33 regarding the appropriate LST analysis conducted for construction 
emissions.  The analysis for construction emissions in the ND properly applied the LST 
thresholds and properly concluded non-significance.   
 
Evaluation of localized impacts from operational emissions were appropriately analyzed in the 
ND (page 2-20 thru 2-21 and Appendix B), which included industrial receptors.  CO, NOx, 
PM10, and PM2.5 emissions were modeled using the SCAQMD and EPA-approved AERMOD 
air dispersion model.  Ground level concentrations of the criteria pollutants required to be 
modeled were determined to be below the most stringent ambient air quality standard (or 
significant change in air quality thresholds) (see ND, Table 2-6 and Appendix B).  The 
operational impacts on ambient air quality were determined to be less than significant based on 
the results of ambient air quality.  Therefore, no mitigation measures are required (CEQA 
Guidelines §15126.4(a)(3)).   
 
Response 3-35 
 
Please see Response 3-33 regarding the appropriate LST analysis conducted for construction 
emissions.  As explained previously in Response 3-33, LST impacts are determined at the nearest 
residence or sensitive receptor.  The U.S EPA and the California Air Resources Board define 
“ambient air quality” as air quality offsite from a specific source.  The SCAQMD developed the 
LST methodology using the state and federal definition of ambient air quality.  Therefore, the 
LST analysis is based on off-site receptors (SCAQMD, 2008).  There are no off-site receptors 
located within 25 meters of the proposed Cogen Unit, thus, there is no need to analyze receptors 
within 25 meters of the Cogen Unit.   
 
The closest off-site workers are associated with the Air Products Hydrogen Plant located about 
200 meters from the proposed Project site.  The bridge over the Terminal Island Freeway is a 
private walkway solely for Ultramar employees to travel between the north and south portions of 
the Refinery and is not open to the public nor do workers stay on the bridge for any length of 
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time.  Further, the pedestrian bridge is located about 450 meters from the proposed Project site, 
so it is farther away from the proposed Project site than the Hydrogen Plant.   
 
As explained in the SCAQMD LST Fact Sheet (http://www.aqmd.gov/localgovt/images/lst_fact 
_sheet.pdf), “LSTs only apply to emissions at a fixed location, not applicable to mobile sources 
traveling over roadways.”  Receptors on the rail lines in the vicinity of the Refinery are transitory 
and temporary because the rail line is an active, operational rail line, and it would be hazardous 
for anyone to remain on the tracks for any period of time.  Thus, the sources were not included in 
the LST analysis that was appropriately conducted in the ND. 
 
The correct LST analysis for the closest occupational receptor is shown in Response 3-33, Table 
5 (above).  The LST for PM10 and PM2.5 does not apply to industrial and commercial receptors 
because workers are not exposed onsite for 24 hours per day.  Therefore, the correct LST 
analysis for PM10 and PM2.5 is at the residential receptor 500 meters away (SCAQMD, 2008) 
where the LST screening value is 158 lbs/day.  The estimated construction PM10 emissions 
associated with the proposed Project is 43.2 lbs/day; therefore, the proposed Project impacts on 
PM10 emissions during the construction period are less than significant.  The correct LST for 
PM2.5 for a receptor 500 meters away is 93 lbs/day.  The estimated construction PM2.5 
emissions associated with the proposed Project is 23.8 lbs/day; therefore, the proposed Project 
impacts on PM2.5 during the construction period are also less than significant. 
 
The LST analysis for receptors within 25 meters of the proposed construction activities would 
also be less than significant as shown in Table 6.  Therefore, no further analysis or mitigation 
measures are required. 

 
TABLE 6 

Ultramar Cogeneration Project 
LST Analysis for Receptors within 25 Meters  

Criteria Pollutant 
On-Site Source Emissions (lbs/day) 

CO NOx PM10 PM2.5 
Peak Construction Emissions(1) 37.6 46.7 43.2 23.8 
LST Screening Value(2)(3) 585 57 N/A(4) N/A 
Significant? NO NO NO NO 

(1) See ND, Table 2-2. 
(2) Screening values for LST analysis from SCAQMD, 2009. 
(3) 1 acre site located in SRA No. 4 at 25 meters. 
(4) N/A = not applicable 

 
 
Response 3-36 
 
The SCAQMD staff disagrees that the proposed Project will result in cumulatively significant air 
quality impacts.  The proposed Project was adequately and appropriately analyzed to conclude 
potential impacts to be not significant.  As such, the proposed Project is not cumulatively 
considerable and thus cumulative impacts were not significant.  The possible existence of 
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cumulative effects from other projects is not a cumulative impact of this project unless this 
project contributes to that cumulative effect and the contribution is cumulatively considerable.  
The Ultramar ND determined that this is not the case.  See Response 3-9 and 3-10 for a further 
discussion regarding cumulative impacts. 
 
The Project emissions estimated by the commentator in the first table in Comment 3-36 are 
incorrect.  They were based on the same incorrect assumptions, as were used in Comment 3-32, 
which assumed all boilers would operate because there were no enforceable mitigation measures.  
This assumption is incorrect because there will be enforceable permit emission limits on the 
SCAQMD permits to operate for the existing boilers (also see Responses 3-6 and 3-32).  Thus 
the opinion of the commentator does not amount to substantial evidence of a significant impact 
in accordance with PRC §21080.  The correct Project emissions are as shown in Table 7.   
 

TABLE 7 

Ultramar Wilmington Refinery  
Comparison of Proposed Project Operational Emissions  

Sources VOC CO NOx SOx PM10 PM2.5 
Total Project Emissions (lbs/day) 33.4 201.8 0 0 95.8 20.6 
Significance Thresholds (lbs/day) 55 550 55 150 150 55 
Significant? No No No No No No 
Total Project Emissions (tons/year)(1) 6.1 36.8 0 0 17.4 3.8 

(1) Emissions were calculated as follows: Emissions (lb/day) x 365 days/year tons per year were calculated  

   
The information provided by the commentator is not accurately represented so does not establish 
substantial evidence to support a fair argument that the cumulative impacts are significant.  The 
first table in Comment 3-36 lists the 2012 annual criteria emissions prepared for other facilities 
(e.g., BP Carson Refinery, Tesoro Refining and Marketing, Air Products and Chemicals, etc.) 
and compares the commentator’s improperly calculated Project incremental emissions to the 
2012 annual emissions for the selected facilities. This is a faulty analysis as the 2012 annual 
emissions represent the environmental baseline or existing emissions and are not representative 
of projects as defined under CEQA.  The same is true for the facilities listed in commentator’s 
Attachment A as the facilities are all existing facilities and are included as part of the baseline.     
 
The SCAQMD staff disagrees that the cumulative impacts analysis in the ND is inadequate.  As 
discussed in Response 3-9, the possible existence of cumulative effects from other projects is not 
a cumulative impact of this Project unless this Project contributes to that cumulative effect and 
the contribution is cumulatively considerable. The ND determined that this is not the case.  Air 
quality impacts from the proposed Project would contribute to potentially significant cumulative 
air quality impacts if project-specific emissions are considered to be cumulatively considerable 
as defined by CEQA Guidelines §15064(h)(1).  Impacts are considered to be cumulatively 
considerable if they exceed the project-specific air quality significance thresholds, see CEQA 
Guideline §15064.7.  Table 2-5 of the ND (see page 2-19) indicated that the proposed Project 
operational emissions for all criteria pollutants are less than significant, based on established 
SCAQMD significance thresholds.  Since VOC, CO, NOx, SOx, PM10, and PM2.5 emissions do 
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not exceed their respective established significance thresholds, they are not considered to be 
cumulatively considerable and, therefore, are not considered to contribute to cumulative air 
quality impacts.  This conclusion is consistent with CEQA Guidelines §15064(h)(4). Thus, no 
cumulative air quality impacts are expected from the Project.   
 
This approach was upheld by the Court, in Citizens for Responsible Equitable Environmental 
Development v. City of Chula Vista (2011) 197 Cal. App. 4th 327, 334.  The Court determined 
that where it can be found that a project did not exceed the South Coast Air Quality Management 
District’s established air quality significance thresholds, the City of Chula Vista properly 
concluded that the project would not cause a significant environmental effect, nor result in 
cumulatively considerable increase in these pollutants.  The court found this determination to be 
consistent with CEQA Guidelines §15064.7, stating, “The lead agency may rely on a threshold 
of significance standard to determine whether a project will cause a significant environmental 
effect.”  The court found that, “Although the project will contribute additional air pollutants to an 
existing nonattainment area, these increases are below the significance criteria…” “Thus, we 
conclude that no fair argument exists that the Project will cause a significant unavoidable 
cumulative contribution to an air quality impact.”  As in Chula Vista, here the District has 
demonstrated, when using accurate and appropriate data and assumptions, that the project will 
not exceed the established South Coast Air Quality Management District significance thresholds.  
Thus, it may be concluded that the project will not cause a significant unavoidable cumulative 
contribution to an air quality impact. 
 
The SCAQMD monitors the potential impact of existing emissions through air quality 
monitoring throughout the Basin.  Ambient air quality monitoring measures the concentration of 
criteria air pollutants and provides the most accurate determination of the overall impact of air 
emissions on ambient air quality.  The closest air quality monitoring station near the proposed 
Project site is the South Coastal Los Angeles County (Source/Receptor Area (SRA) No. 4) 
located in Long Beach.  2011 is the most recent air quality monitoring data for the region (2012 
air quality data is not yet available). The 2011 ambient monitoring data indicate that SRA No. 4 
is in compliance with all ambient air quality standards with the exception of the PM2.5 24-hour 
federal standard.  Therefore, the air quality regulatory programs have provided an overall 
beneficial impact on air quality in SRA No. 4, including an overall reduction in air emissions 
from various sources. 
 
The SCAQMD has developed the 2012 AQMP to establish a plan for assuring attainment of all 
ambient air quality standards.  As discussed on page 2-11 of the ND, the 2012 AQMP 
demonstrates that the applicable ambient air quality standards can be achieved within the 
timeframes required under federal law.  Growth projections from local general plans adopted by 
cities in the district are provided to SCAG, which develops regional growth forecasts, which are 
then used to develop future air quality forecasts for the AQMP.  Development consistent with the 
growth projections in the City of Los Angeles General Plan is considered to be consistent with 
the AQMP.  Since the proposed Project would be consistent with the City of Los Angeles 
General Plan, it would be consistent with the AQMP.   
 
The second table provided in Comment 3-36 provides inaccurate GHG emissions data for the 
proposed Project, because the commentator fails to consider adopted regulations that require 
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offsets for GHG emissions.  The correct GHG emissions are included in Table 2-10, page 2-31, 
of the ND which indicates that the overall GHG associated with the Cogeneration Unit will be 
zero.  This is because the Ultramar Refinery is subject to the requirements of the AB 32 cap-and-
trade program, which requires the facilities subject to the program to offset any GHG emissions 
in excess of the total allocation.  Since the Cogen Unit is a new unit and will be in excess of cap-
and-trade allocations, the AB 32 regulations will require all Project related GHG emissions to be 
offset as part of the operation of the unit.   
 
GHG cumulative impacts are considered to be cumulatively considerable if they exceed the 
project-specific GHG significance threshold of 10,000 metric tons per year.  Since the GHG 
emissions for the proposed Project will not increase and, thus, would not exceed the SCAQMD’s 
GHG significance threshold, they will not contribute to cumulative GHG impacts and are not 
cumulatively considerable.  As previously stated, this conclusion is consistent with CEQA 
Guidelines §15064(h)(4).   
 
Further, all GHG emissions included in the second table of comment 3-36  lists the 2011 GHG 
emissions prepared for other facilities (e.g., BP Carson Refinery, Tesoro Refining and 
Marketing, Air Products and Chemicals, etc.) and incorrectly compares the calculated Project 
incremental emissions to the 2011 annual GHG emissions for the selected facilities.  This is a 
faulty analysis as the 2011 annual emissions represent the environmental baseline or existing 
emissions.     
 
For the reasons identified above, the proposed Cogen Unit’s criteria and GHG emissions are not 
cumulatively considerable and, do not contribute to cumulative air quality and GHG impacts.   
 
Response 3-37 
 
Detailed responses to comments from Mathew Hagemann are provided in Response 3-8.  As 
stated in Response 3-8, the commentator inappropriately used data in the Ground Water 
Monitoring Report by reporting data from a monitoring well that was further from the proposed 
Project site than other wells to establish existing conditions at the site affecting the proposed 
Project.  Thus, as outlined in detail in Response 3-8, the report quoted by the commentator and 
monitoring well chosen by the commentator do not reflect the conditions at the proposed Project 
location, so the conclusions of significant impact are unsupported.   
 
Due to the geology in and around the Refinery, foundations are typically supported on pilings, 
which reduce the depth of excavation needed to install foundations adequate to support Refinery 
equipment.  Additionally, projects in the Refinery historically have not encountered groundwater 
during construction.  The proposed Project is designed to include pilings to support the 
foundation for the proposed Cogen Unit, which will limit the depth of the excavation to no more 
than four feet.  Therefore, as stated in the Draft ND, the proposed Project is not expected to 
encounter groundwater during construction. 
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Response 3-38 
 
Because the groundwater table in the area of the proposed Project has been established to be 
deeper than the necessary depth of excavation to be conducted (please see Response 3-8), the 
concerns raised by the commentator have no basis with relation to the proposed Project.  In 
addition, the Refinery has performed various investigations of the subsurface soil and 
groundwater since 1985 when a groundwater monitoring order was implemented by the 
RWQCB, as indicated on page 2-58 of the ND.  Soil and groundwater samples taken in the 
vicinity of the proposed Project indicate that the soil and groundwater are not expected to be 
contaminated (see Response 3-8, Table 2, Figure 2, and Figure 5).  Free product is present at 
several locations throughout the Refinery, but investigation of this product indicate that it is 
predominately related to historic oil field operations, is extremely viscous, and is not migrating.  
Free product on the groundwater at the Refinery is limited to two active wells (RMW-15 and 
RMW-27) (EEC, 2011).  Soil vapor has not been identified as a concern, due to the lack of 
significant concentrations of volatile compounds in groundwater, and lack of significant soil 
contamination beneath the Refinery.  Finally, analysis of exposure pathways shows no likely 
exposure routes caused by subsurface contamination at the Refinery (EEC, 2011).  See Response 
3-8 for more detailed comments. 
 
Response 3-39 
 
Because the groundwater table in the area of the proposed Project has been established to be 
deeper than the necessary depth of excavation to be conducted, (see response to comment 3-8), 
the concerns raised by the commentator have no basis with relation to the proposed Project.  The 
commentator expressed concern regarding potential exposure of construction workers to benzene 
vapors.  As reported in the Conceptual Site Model, soil boring and excavation activities in the 
vicinity of the proposed Cogen Unit location do not support this conclusion (see Response 3-8).  
Soil and groundwater samples in the vicinity of the proposed Project did not contain detectable 
levels of benzene (see Response 3-8, Table 2 and Figure 5).  Therefore, it is unlikely that 
construction workers will be exposed to benzene through dermal contact or inhalation.  
Moreover, existing laws and regulations address the discovery and remediation of contaminated 
sites, including the discovery of such sites during construction activities.  Existing laws require 
health and safety plans, worker training, and various other activities which serve to protect 
workers from exposure to contamination, including 28 CFR 1910.120, Hazardous Waste 
Operations and Emergency Response (Fed-OSHA, HAZWOPER); 8 CCR 5192, Hazardous 
Waste Operations and Emergency Response (Cal-OSHA, HAZWOPER); and, SCAQMD Rule 
1166, VOC Emissions from Decontamination of Soil.  See Response 3-8 for a more detailed 
discussion of worker exposure and regulations that protect workers from exposure.  Therefore, as 
concluded in the ND on page 2-59, no significant impacts are expected from the construction-
related potential for encountering contaminated soils during excavation. 
 
Response 3-40 
 
See Response 3-38 for the facts supporting the conclusion that the proposed control room will 
not be exposed to contamination and there is no potential significant impact including:  (1) There 
is no evidence of benzene in soil as discussed in Response 3-8; (2) groundwater in vicinity of the 
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proposed Project does not contain detectable concentrations of benzene (see Response 3-8, 
Figure 5); (3) the preliminary control room design includes a monolithic foundation free of 
drains or other protrusions through the foundation, thereby eliminating pathways for vapors to 
enter the control room; (4) the control room included in the Project description on page 1-7 of 
the ND is not a manned location and no workers will work in the control room on a continuous 
basis; and (5) the control room will be designed to include a ventilation system to provide the 
necessary temperature control for the electronics installed in the control room, which will 
minimize the potential for vapor accumulation.  Therefore, the risk for vapor intrusion and 
exposure of workers within the proposed control room is low.   
 
The environmental screening levels (ESLs) developed by the San Francisco Bay Regional Water 
Quality Control Board are “a tool to facilitate rapid evaluation of a contaminated site located in 
the San Francisco Bay area (Region 2).  They provide an initial estimate of the likelihood that a 
contaminant at its present concentration will have a negative effect on the environment, human 
or ecological receptors, or present or future drinking water resources.  In addition, ESLs provide 
a starting point for a site‐specific risk assessment (“Tier 2” or “Tier 3”).” (SFRWQCB, 2013)  
The benzene concentration mentioned by the commentator from the temporary well was taken in 
1993 prior to remediation activities.  The temporary well was removed during the soil 
remediation activities at that time and the soil remediation activities determined that the soil 
contamination was localized, the source of the contamination was removed, and RMW-27 was 
installed.  As shown in Response 3-8, benzene concentrations in the soil in the vicinity of the 
proposed Cogen location are below the detection limit (less than 0.005 ppm).  Therefore, there is 
no need to use soil gas screening criteria to determine potential impacts as actual data exist, 
which show no detectable benzene concentrations in the soil.  
 
Response 3-41 
 
See Response 3-8 regarding vapor intrusion and worker exposure to contaminants.  As discussed 
earlier, the presence of limited soil and groundwater contamination were identified in the early 
1980s.  The Refinery has been under a Cleanup and Abatement Order from the RWQCB and has 
performed various investigation and remediation of subsurface soil and groundwater since 1985.  
The requirements of the Cleanup and Abatement Order will continue regardless of whether the 
proposed Project occurs.  The RWQCB continues to provide oversight of the remediation 
activities at the Refinery as quarterly monitoring reports are required to be submitted by 
Ultramar and the Project plans will not affect any clean-up activities so there is no requirement 
or need for additional oversight by the RWQCB.  As discussed in Response 3-8, groundwater is 
not expected to be encountered during construction of the proposed Project, soil borings do not 
indicate that contaminated soil would be encountered during construction and no employees will 
work inside the control room.  Since the proposed Project is in a designated methane hazard 
zone, the proposed Project must comply with the citywide methane mitigation requirements 
established in the City of Los Angeles Ordinance 175790 in order to be issued building permits.  
Therefore, adherence to the requirements of the City of Los Angeles would protect against 
methane intrusion or other vapors into occupied buildings, so no significant impacts associated 
with vapor intrusion would be expected.  Therefore, no significant health risks to workers or 
other receptors would be expected.   
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Further, as noted in the beginning of Response 3-8 regarding the Parker Shattuck case, the 
commentators failed to provide accurate, relevant data to support the expert’s opinion that any 
possible pre-existing contamination would cause an adverse health impact to construction 
workers by contact with contaminated soil and to Refinery personnel through vapor intrusion.  
Just as in Parker Shattuck, the commentators merely request additional analysis to determine 
whether impacts associated with the proposed Cogen Unit would be significant without 
presenting any substantial evidence, thus failing to demonstrate an impact on the health of 
workers.  And as in Parker Shattuck, this expert opinion merely requesting additional analysis is 
“insufficient to create a fair argument of a significant effect on the environment.”  Therefore, no 
significant impacts have been identified related to exposure to groundwater or benzene in soil 
and no mitigation measures are required.  Therefore, an EIR is not warranted or required. 
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