MEMORANDUM OF UNDERSTANDING

BETWEEN THE SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT

AND ULTRAMAR INC.-VALERO’S WILMINGTON REFINERY

REGARDING TERMINATION OF STORAGE AND USE OF CONCENTRATED HYDROGEN FLUORIDE AT THE WILMINGTON REFINERY
Parties:

This Memorandum of Understanding (“MOU”) is entered 


, 2003 (the “Effective Date”) between the South Coast Air Quality Management District (“District”), with its headquarters at 21865 E. Copley Drive, Diamond Bar, California, and the Valero Wilmington Refinery (“Refinery”), owned by Ultramar Inc., a subsidiary of Valero Energy Corporation, and located at 2402 East Anaheim Street, Wilmington, California.

A.
Background:


(  The District is the regional air pollution control agency with jurisdiction over the area in which the Refinery is located.


(
On March 25, 1999, the Governor signed Executive Order D-5-99, directing that methyl tertiary butyl ether (MTBE) be discontinued as an oxygenate in California gasoline, and requiring that the objectives of California’s Phase 3 Reformulated Fuels requirements still be obtained.  


(  The Refinery operates an alkylation unit for the purpose of producing alkylate, an important component of California reformulated gasoline.  Currently, the unit uses concentrated hydrogen fluoride (HF) as a catalyst in this process.


(  The District has proposed requiring the use of a modified HF process with a volatility suppressant or an alternative process that eliminates the use of concentrated HF.  HF has the potential to be a toxic air contaminant and the District desires to significantly reduce the potential risks associated with accidental releases of this chemical.


(  In response to the District’s proposal, the Refinery conducted a preliminary evaluation of the feasibility of using a modified alkylation process, and on November 1, 2002, reported to the District that it is prepared to install the Reduced Volatility Alkylation Process (“ReVAP”) which suppresses the volatility of HF.  This process uses modified HF instead of concentrated HF in the alkylation process.

(  The use of modified HF meets the District’s objective.


(  Refinery also plans to upgrade the alkylation process to improve process vessels’ compatibility with the ReVAP process.  The ReVAP process will be designed to have sufficient capacity to accommodate additional throughput resulting from improved process efficiency.  Refinery believes this action will help offset gasoline volume losses that may occur as a result of implementing the CARB Phase III reformulated gasoline and Governor’s Order to phase out MTBE.

B.
Purpose:

In consideration of the above, the purpose of this MOU is to establish an enforceable agreement that eliminates the use of concentrated HF at the Refinery and commits both parties to a specific timeline that allows for modification of the alkylation unit to incorporate the use of ReVAP technology as set forth herein.

C.
General Agreement for Alkylation Unit Modification:

1.
Recognizing the need for coordination of unit construction, retrofits and start-up with other Refinery operational activities Refinery will commit the personnel and financing necessary to complete engineering, permitting and construction for the ReVAP process and associated modification to the alkylation process necessary to integrate the operation of the ReVAP technology in accordance with the following schedule:



[a]
Begin engineering design of the ReVAP process and associated modification to the alkylation process necessary for the integration of the ReVAP process within two months of the Effective Date.



[b]
Submit information necessary for the preparation of the California Environmental Quality Act (CEQA) documents for this project within four months of the Effective Date.



[c]
Submit complete District applications for permits to construct the ReVAP process and associated modification to the alkylation process necessary for integration of the ReVAP process within four months of the Effective Date.  During the permit preparation phase, the Refinery will provide the District with monthly progress updates and the expected dates of permit submission.



[d]
Begin construction of the ReVAP process units and modification of alkylation process necessary for integration of the ReVAP process no later than seven months after all permits required for construction are issued.



[e]
Complete construction and commence operation of the modified alkylation process inclusive of ReVAP by December 31, 2005 unless otherwise provided for in Paragraph C.7.


2.
The Refinery will replace the transportation, storage and use of concentrated HF in the alkylation process with modified HF concurrent with the commencement of the operation of the ReVAP process, which shall be December 31, 2005 unless otherwise provided for in Paragraph C.7.


3.
Modified HF shall contain a minimum of 6% suppressants for transportation and storage.  


4.
The District will undertake permit review in compliance with applicable laws including, but not limited to, the California Environmental Quality Act (CEQA) and Permits to Construct.


5.
Until the ReVAP Project is permitted, the Refinery shall continue to inform the District of the progress and results of its evaluation of alternative alkylation technologies.  If at any point the Parties mutually agree that an alternative technology is commercially demonstrated and technically and economically feasible, they will reassess the commitments and process in this MOU for purposes of adopting the alternative technology.


6.
The District will respond promptly to permit applications, supplemental information submittals, and CEQA submittals.  The Refinery will likewise respond promptly to requests for information and changes to permit documentation.  The parties will work together and with other agencies to provide all necessary information necessary for permit review and public involvement. 


7.
The parties agree that the target date for issuing all permits will be March 1, 2004.  This date shall be extended for an unforeseen delay beyond the reasonable control of Refinery that may occur in the permitting phase, including but not limited to CEQA review, U.S. EPA review, third party litigation regarding the permitting and Coastal Development Permitting.  The permitting would be extended only by the number of days caused by the unforeseen delay.  The number of days the permit is extended, for whatever reason, shall be the same number of days the commencement of operation of the ReVAP unit shall be extended.  This extension shall apply to Paragraphs C.1.e. and C.2.


8.
The District recognizes that the construction and operation of the ReVAP process units, and the modifications to the alkylation process both to integrate the ReVAP process and to increase the feed throughput in the alkylation unit to make up for the gasoline volume loss due to implementation of Phase III reformulated gasoline and the Governor’s order to phase out MTBE, are activities to be “installed and modified solely to comply with District, state, or federal air pollution control laws, rules, regulations or orders, as approved by the Executive Officer or designee.”  The District also recognizes if the proposed modifications result in no increase in maximum crude throughput rate at the Valero Wilmington Refinery, then the installation and operation of the ReVAP process, the modification to the alkylation process to integrate the ReVAP process, modification to the alkylation process to improve process efficiency resulting in the increase of alkylation feed throughput to make up the gasoline volume loss to comply with CARB Phase III reformulated gasoline and the Governor’s order to phase out MTBE, are exempt from offsets pursuant to Rule 1304(c)(4).

D.
Liquidated Damages:

The parties agree that any determination of damages resulting from a breach of this MOU would be speculative and uncertain.  The parties, accordingly, agree to the payment of liquidated damages for breach of this MOU, as expressly specified in this Section.


1.
Refinery commits to installing and operating in the manner described herein, ReVAP or another District-approved HF suppressant process in the alkylation unit.  In the event the Refinery decides to abandon an HF suppressant project and continues the use of concentrated HF on or after January 1, 2006, based on reasons other than for reasons allowed under Sections E.2., E.5.or C.1.e., C.2. or C.7. Refinery shall pay liquidated damages to the District in the amount of $1,000,000. In the event the Refinery pays the above referenced liquidated damages, no further liquidated damages shall be due. 


2.
Refinery commits to eliminate the use of concentrated HF by the date specified in Section C.2.  If Refinery does not eliminate the use of concentrated HF by this date other than for reasons allowed under Sections E.2., E.5., C.1.e., C.2. or C.7. and provided Refinery has not otherwise paid liquidated damages as provided in D.1 above, and the District has reasonably determined Refinery has not made a good faith effort to expeditiously eliminate the use of concentrated HF, District may assess Refinery up to $5,000 in liquidated damages for each day past the date specified in Section C.2. However, the District shall not commence assessment under this paragraph until the eleventh day following the date specified in Paragraph C.2.


3.
 Refinery commits to filing permits and commencing construction on the times specified in the MOU.  If Refinery does not file permits and commence construction by the dates designated other than for reasons allowed under Sections E.2., E.5., C.1.e., C.2. or C.7. and provided Refinery has not otherwise paid liquidated damages as provided in Section D.1. above and the District reasonably determines Refinery has not made a good faith effort to meet its scheduled deadlines, and Refinery does not meet one or both of these commitments on or before the dates specified, District may assess Refinery up to $5,000 for each day past five business days that the Refinery does not meet its commitment.


4.
Notwithstanding the provisions in Paragraphs D.2. and D.3. above, the District may not assess Refinery more than an aggregate annual total of $1,000,000 in liquidated damages in any single calendar year.

E.
General Conditions:

1.
Term.  The term of the MOU shall commence on the Effective Date and shall continue until terminated. 


2.
Termination.  

(a)
The District may terminate this MOU by providing written notice to the Refinery in the event that:



I.
The District determines that the Refinery has materially breached its obligations set forth in this MOU.

II.
In accordance with Section E.5., the Refinery is excused from compliance with the commitments of the MOU due to one or more events of force majeure continuing for 12 months through the term of the MOU.

III.
The Refinery continues to use or resumes the use of concentrated HF more than 120 days beyond the date specified in Section C.2. or C.7.

[b]
The Refinery may terminate this agreement by providing written notice to the District in the event that:

I.
The materials necessary to complete construction of this project are not available, and will not be available through all reasonable efforts of the Refinery, and the District will not agree to a commensurate extension of time to complete the work necessary to fulfill the MOU.

II.
On or before construction of the ReVAP is completed, the District, CARB, EPA or a court of proper jurisdiction has taken final action that restricts the use of HF by the Refinery or restricts the construction of the alkylation unit contemplated herein, provided this action is inconsistent with the terms of this MOU.

[c]
The parties may mutually agree to terminate this MOU at any time.

[d]
Termination of this MOU shall be effective from seven (7) calendar days of receipt of a written notice of termination by either party.

3.
Effect of this MOU.  The actions proposed under this MOU satisfy the objectives of the District with respect to the use of HF catalyst at the Refinery, and once the Refinery has commenced modification of the alkylation unit as committed herein, and continues the modification process in good faith and in a timely manner, the District will take no further action to regulate the use of HF.  However, should a subsequent event reveal that further measures are necessary to adequately protect the public health and safety, the District may, after consultation with the Refinery, adopt further regulations that are necessary to protect the public health and safety and are economically feasible for the Refinery to undertake giving full considerations to the past investments already made on the alkylation unit. 

4.
Other Facilities.  The District acknowledges that there are significant costs involved in the Refinery’s commitment to alternative alkylation technology, and that if any other refinery within the District’s jurisdiction is allowed to use conventional HF alkylation it would have an adverse competitive effect on the Refinery.  The District staff shall commence rulemaking and exercise all reasonable efforts to restrict the use of concentrated HF by any similarly situated user of HF alkylation.  

5.
Force majeure.  A party shall not be held responsible for delays or failure to meet its commitments under this MOU where such delay or failure is based upon circumstances that are beyond the reasonable control of the party claiming force majeure, and the events or circumstances affect the nonperforming party’s ability to comply with the terms hereof. 

Events of force majeure include strikes, work stoppages, natural or man made disaster, changes in state or federal government laws or regulations, any action of a governmental entity, including permit denials, conditions or modifications or other causes that frustrate the intent of this MOU.

Upon becoming aware that an occurrence constitutes an event of force majeure, the Refinery shall promptly notify the District and both parties must use their best efforts to remove the force majeure event and resume performance as quickly as possible, and may suspend performance only for such period of time and to the extent necessary as a result of the event or circumstance that constitutes force majeure.

Signed and Entered as of the Effective Date:

On behalf of:

Ultramar Inc.
South Coast Air Quality Management District

Tom Gipe





(Name)

VP and General Manager



(Title)

(Date)






(Date)
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