EVALUATION OF NEGOTIATED RULEMAKING

AT THE SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT

CONCERNING EMISSIONS FROM CHROME PLATING

AND CHROMIC ACID ANODIZING

June 20, 2003

Daniel P. Selmi

Professor of Law

Loyola Law School

Los Angeles, California

Contract No. 022791

TABLE OF CONTENTS
Page
I.
EXECUTIVE SUMMARY…………………….………………….…………1


A.
Statement of the Program ………..……………………1
B.
Objective of the Program ………………………………1
C.
Conclusions Regarding the Pilot Program 
and Applicability of Negotiated Rulemaking 

to Future District Proceedings ..………………….….2

II.

ORGANIZATION AND METHODOLOGY USED IN 
THIS EVALUATION……………………………………..…………5
III.

PILOT PROGRAM BACKGROUND AND OBJECTIVES….6
IV.
SUMMARY OF GROUND RULES ESTABLISHED 
FOR THE NEGOTIATED RULEMAKING………………….....6
V.
GENERAL DESCRIPTION COMPARING 

TRADITIONAL RULEMAKING TO NEGOTIATED RULEMAKING……………………………………………………….8
A.
Features of Traditional Rulemaking ………….……8

1.
The Process ………………………………….……..8


2.
Pertinent Features………………………….……10
B.
Features of Negotiated Rulemaking ..……………11


1.
The Process ..……………………………………..11




2.
Pertinent Features……………………………….12

VI.

ASSESSMENT OF THE PILOT PROGRAM .………..….…14

A.
Success in Achieving the Pilot Program’s Objectives …………………………………………….……14
1.
“Success” As a Superior Outcome ………..14
2.
 “Success” As an Evaluation Tool …..…....18
B.
Adherence of Stakeholders to Ground Rules .…18
C.
Description of Differences Arising 
Between Stakeholders and Whether 
Resolution Was Achieved….………………………….20
1.
Different Perspectives at the Outset 
of Negotiations…………………………………...21
a.
The Industry Perspective …………….21




b. 
The Environmentalists’ 
Perspective ………………………………..22



c.
The Staff Perspective ………………….25
2. Factors Leading to Flexibility .....…………..25
a.
The Industry’s Constraints ..…………26




b.
The Environmentalists’ 
Constraints ..……………….………………27




c.
The Staff’s Constraints ..………………27




3.
The Path to Consensus ………………………..28
D.
Whether the Facilitated Process Encouraged Active Participation by All Stakeholders 
and, If Not, Suggestions for Improvement ……..29
E. Comparison of the Pilot Program’s Results 
with the “Expected Outcome” ………………………31
1. Evaluating Expectations from the 
Parties’ Perspectives …………………………..31
2.
The Actual Outcome ……………………………33
F.
Evaluation of Successful and 

Unsuccessful Aspects of the Negotiated Rulemaking Process…………………………………….34
1.
Successful Aspects of the Process ..…….34
a.
Benefits to the Parties ..………………34
b.
Enhanced Technical Knowledge.…..35
c.
Education and Level of Trust ……….37
2.
Unsuccessful Aspects of the Process …..38
a.
Time Consumption .……………………..38
b. 
Possibilities for Expediting
the Process ….…………………………….40

G.
Significant Problems Encountered and How

They Were Resolved ……….…………………………..42
1.
Technical Assistance for
Environmentalists ..……………………………..42
2.
Creating Incentives for Industry .………….45
3.
 Technical Knowledge / Credibility.…….…47

H.
Consensus and the Method for Achieving It .….48
1.
The Facilitator’s Efforts .………………………48
2. 
The Staff’s Efforts .………………………………51

a.
Data Exchanges .…………………………51
b.
Civility Level .……………………………..54
c.
Involvement of the Executive 

Officer………………………………………. 54
3. 
The Other Participants’ Efforts .……………56

VII.
RECOMMENDATIONS FOR CHANGES IN ANY 

FUTURE DISTRICT NEGOTIATED RULEMAKING ……57
A.
Negotiated Rulemaking and Its Limits ..………..57
B.
Considerations in Using Negotiated
Rulemaking in the Future …………………………….59
1.
Formalizing the “Convening” Process ..….59
2.
Choosing Topics for Negotiation ..…………59
a.
Determining the Capability and Interest of Parties in Participating ..60
b.

Choosing Individuals to Lead



the Convening Evaluation .……………62
c. 
Choosing Disputes Amenable to Negotiation .……………………………….62
3.
Funding Technical Investigations………….66
4.
Streamlining Exchange of Technical
Data …………………………………………………..66
5. Establishing the Role of Governing
Board Members……………………………………66
I. EXECUTIVE SUMMARY
A.
Statement of the Program
As one of the initiatives of its Chairperson, the South Coast Air Quality Management District (“the District”) decided to experiment with a so-called “negotiated rulemaking process.”  This is a voluntary process that brings together various “stakeholders” (parties who would be affected by a rule) to negotiate and seek consensus before the rule is formally adopted.  An outside facilitator, unaffiliated with any of the parties, guides the negotiating process.   
Federal agencies, including the Environmental Protection Agency, have used regulatory negotiation at various times since the early 1980s.  The goals of the process are to promote consensus-based rules that will have a better technical underpinning, will be acceptable to affected parties, and will result in less litigation.  In this case, the “Pilot Program” concerned control measure AT-STA-01, “Control of Emissions from Metal Finishing Operations, Nickel Plating Operations (Proposed Rule 1426) and Chromium Emissions from Plating and Anodizing Operations (Proposed Amended Rule 1469).”  The District’s Air Toxics Control Plan, approved in March 2000, included these potential controls.
The District’s Pilot Program also called for an evaluation of the negotiated rulemaking process by an individual outside the District.  The analysis below (hereinafter “the Evaluation”) undertakes that task.

B.
Objective of the Program

The objective of the Pilot Program was as follows:
On a trial basis, carry out a negotiated rulemaking process to arrive at a proposed rule which will also undergo the traditional public comment process and subsequent Board consideration; and evaluate the process results for future regulatory action.
South Coast Air Quality Management District, “Strategic Alliance Initiatives, Initiative #8: Negotiated Rulemaking Pilot Program,” 1.  www.aqmd.gov/news1/Chair_Initiatives/sai_nrpp.html.
C. Conclusions Regarding the Pilot Program and Applicability of Negotiated Rulemaking to Future District Proceedings

This Report concludes that the Pilot Program negotiated rulemaking was successful in three key respects.  First, the parties to the negotiation, which represented a wide variety of interests, all viewed it as successful.  Second, the negotiation reached a mutually acceptable rule to control chromium emissions, which the Board subsequently adopted.  Third, the Pilot Program provided a sound basis for evaluating whether the District could make more regular use of the negotiated rulemaking process.


Several aspects of the process were particularly noteworthy.  One is that the parties were able to establish a common understanding on the technical issues for the rule through the use of a subcommittee.  This understanding was critical, for it allowed for a quick and easy resolution of a potentially “deal-breaking” issue that arose very late in the process.  The technical basis for the ultimately adopted rule was extensive and sound.


Another key aspect was the nature of the agreement reached.  Industry was able to accept more stringent regulation of chromium emissions because it received benefits from the rule that otherwise would not have been considered in a rulemaking proceeding.  In particular, the industry received assurances about how the rule would be implemented by the permitting staff, including agreement on the use of specific emission factors.  Other industry benefits included permit streamlining, development of joint training programs, and technical assistance.  Environmental groups could accept the proposal because it included additional protection for sensitive receptors and residents.

A third key aspect was the roles played by the facilitator and the Executive Officer.  All of the individuals principally involved in the negotiation praised the facilitator’s work.  He was both impartial and creative.  He performed the critical tasks of identifying the parties underlying concerns and suggesting a framework for resolving them.  Additionally, the parties also unanimously and emphatically stated that the involvement of the District Executive Officer was essential to reaching agreement.


The last section of this Evaluation contains several specific recommendations concerning the District’s future use of the negotiated rulemaking process.  The principal recommendations are:


1.  The District should adopt a formal policy setting forth the steps it will take in deciding whether to start (i.e. “convene,” in the accepted terminology) a negotiated rulemaking.  The convening process should be comprehensive, for not all disputes are amenable to negotiation, and the District should obtain as much assurance as possible that the particular dispute chosen can be negotiated.  The Report suggests that the individual who conducts the “convening process” perhaps should be different from the facilitator who actually carries out any negotiation that follows. 


2.  The Evaluation concludes that there is no clear “formula” for determining when a particular dispute is amenable to negotiation.  The Evaluation then suggests, however, that the following four criteria are the most important ones for the District to examine: 

--Whether the District can commit the extensive resources needed for a negotiation; 

--Whether all affected interests, particularly the environmental interests, can be effectively represented in the negotiation; 

--Whether there is “room” for a consensus solution (i.e. whether the possibility for trade-offs or for creating new solutions exists); and 

--Whether, given the District’s legally imposed time constraints, there is sufficient time to negotiate.


3.  The District must consider its willingness to provide limiting funding of technical expertise to environmental participants in negotiated rulemakings.  Without that funding, those interests may legitimately claim an “uneven playing field,” or even ultimately decline to participate.  The Evaluation suggests that limited funding is appropriate when absolutely needed.


4.  While the procedural aspects of the negotiation worked very well, the time commitment required of the individual participants to the negotiation was a serious concern, particularly to the industry representatives.  The Report suggests that, although much of the time commitment is unavoidable, future negotiations could be structured to better facilitate the timing of data exchanges.  An improved structure would increase the productivity of individual meetings and reduce unnecessary frustrations with the process. 

5.  Members of the Governing Board should consider adopting a Board policy on how individual Board members will participate in negotiated rulemakings.  The policy should consider whether Board members will act as negotiators.  If they do, there must be a commitment to full participation; partial participation by Board members would be counterproductive.  The Board should also consider how members will treat lobbying activities by participants to a negotiated rulemaking while that negotiation is ongoing.
II. ORGANIZATION AND METHODOLOGY USED IN THIS EVALUATION

This Evaluation implements the “Statement of Work” in Contract No. 022791, in which the District set forth the scope and method of the study that it sought.  Most importantly, the Statement of Work sets forth nine criteria to be used for the evaluation.   

To conduct this evaluation, the author of this report attended most of the sessions of the Working Group, as well as sessions of the Issues Resolution Subcommittee.  Also examined were the principal documents produced during the Pilot Program.  Most importantly, the author conducted individual, post-negotiation interviews with seven of the principal participants in the negotiation: (1) Harry Levy, Dan Cunningham, and Dean High of the metal finishing Industry; (2) Bahram Fazeli of Communities for a Better Environment; (3) Barry Wallerstein and Jill Whynot of the District staff; and (4) Gregory Bourne, the facilitator.  The interviewees were asked a series of similar questions regarding the procedural aspects and substantive outcome of the Pilot Program.  Finally, the author also reviewed the major academic literature on negotiated rulemakings.

The Statement of Work asks that the report include both an “Assessment of the Pilot Program” and an evaluation of “Stakeholder Feedback.”  There is, however, a large overlap between these two types of analyses.  For example, the Statement of Work asks for an evaluation of how the Pilot Program’s result compared with the expected outcome, as well as of the “initial perceptions” of the stakeholders.  The stakeholders’ perceptions, however, largely shape the expected outcome.  

Accordingly, below the Evaluation combines the stakeholders’ feedback--acquired principally through the individual interviews with the principal participants as well as a few discussions with them during the negotiation process—with the overall “Assessment of the Pilot Program.”   

III. PILOT PROGRAM BACKGROUND AND OBJECTIVES

The purpose of the Pilot Program was to undertake a negotiated rulemaking of a potentially controversial rule.  The District would then evaluate the outcome and the process used to determine whether negotiated rulemaking could be useful in other situations.  Initiative No. 8 described the objective as follows:  “On a trial basis, carry out a negotiated rulemaking process to arrive at a proposed rule which will also undergo the traditional public comment process and subsequent Board consideration; and evaluate the process results for future regulatory direction.”  Strategic Alliance Initiative #8: Negotiated Rulemaking Pilot Program (adopted by the District’s Governing Board on Feb. 1, 2002).  
The District chose the adoption of possible amendments to Rule 1469 and the adoption of Rule 1426 because the rules were not part of the California State Implementation Plan (or “SIP”).  Since the SIP contains mandatory deadlines and the federal Clean Air Act imposes consequences for failing to meet those deadlines, a rule required by the SIP was not chosen for the Pilot Program.  Furthermore, some of the SIP rules are the subject of a consent decree entered by the United States District Court, Central District of California, further complicating use of those rules in an experimental program.
IV. SUMMARY OF GROUND RULES ESTABLISHED FOR THE NEGOTIATED RULEMAKING

The District hired Gregory Bourne, of the California Center for Public Dispute Resolution, as the facilitator for its Pilot Program.  Mr. Bourne was not previously affiliated with either the District or the metal finishing industry.
At the first meeting, Mr. Bourne passed out a document entitled “Draft Organizational Protocols” (hereinafter “Protocol”) and asked the various stakeholders participating in the negotiated rulemaking, who were collectively called the “Working Group,” to approve the document.  The group did so.  The Protocol served as the ground rules for the Pilot Program.

The core of the Protocol is the part addressing “Decision Making.”  The Protocol stresses that the purpose of the Working Group is “to identify and discuss the key issues” relating to the metal finishing rules.  Protocol, 3.  The goal is “to reach consensus on each provision and aspect of the rulemaking.”  Id.  The Protocol emphasizes that the goal is unanimity, declaring that “[r]eaching consensus is the goal and driving force behind this process.” Id.  Even if an individual does not agree with a particular point, every effort will be made find a solution to meet that person’s interests.
Consensus will occur either if all members fully support the conclusions or if they can “live with” the recommended provisions.  Id.  This distinction is important.  For practical reasons, participants in such negotiating sessions may be able to “live with” a final recommendation even if, because of the overarching goals of their organization or for other reasons, they are unable to affirmatively endorse that recommendation.  In fact, just that result occurred at the end of the Pilot Program negotiations.

An important difference between a negotiated rulemaking and a traditional rulemaking proceeding is the nature of the interaction between the parties.  During the first meeting of the stakeholders, the facilitator emphasized “civility” guidelines that would operate during the negotiations.  These included focusing on interests, not positions; attacking the issues, not people; and respecting the views of others.  This type of civility was a characteristic of the Pilot Program as it unfolded.
Finally, the Protocol sets out certain procedures that the negotiations would follow, one of which proved to be particularly important.  The Protocol envisioned that the Working Group could break into subcommittees “to address specific issues and make recommendations” to the whole Working Group.  Id. at 2.  The use of subcommittees is particularly valuable where, although the overall negotiation involves policy tradeoffs, the underlying regulation raises important technical issues.  
Three subcommittees were formed during the Pilot Program negotiation, two of which performed critical functions.  One analyzed the technical data concerning aspects of emissions from metal finishing facilities.  The other was an “Issues Resolution Subcommittee” in which a smaller number of the overall stakeholders were able to suggest alternatives and make important tradeoffs.  The entire Working Group of stakeholders later approved those suggestions.
V. GENERAL DESCRIPTION COMPARING TRADITIONAL RULEMAKING TO NEGOTIATED RULEMAKING
A.
Features of Traditional Rulemaking
1.
The Process
Although both traditional rulemaking and negotiated rulemaking result in the adoption of rules, critical differences exist between the two processes.   Like most state administrative agencies, the District’s statutory authority is grounded in the use of so-called “notice and comment” rulemaking.  In this process, the District proposes a rule, notifies the public, and accepts comment on it.  The overall flow of this process can be seen in judicial decisions describing the adoption of specific rules.  See, e.g., Sherwin Williams Co._v. South Coast Air Quality Management District, 86 Cal. App. 4th 1258 (2001) Ultramar, Inc. v. South Coast Air Quality Management District, 17 Cal. App. 4th 689 (1993). 

Much of the process is staff-driven.  Initially, the District staff will draft a proposed rule and often hold working group meetings and workshops with the affected industry to obtain input.   Ultimately, the staff completes its proposed rule and notifies the public of its availability and of the date when a public hearing will occur.  Other documents, such as an Environmental Assessment and a Socioeconomic Assessment, are also released to the public.  

The public then has a period of time in which to submit comments.  Thereafter, the staff considers those comments and responds to them in writing.  While the staff certainly seeks input about both the effect and operation of the proposed rule, it must also be concerned with complying with the various complexities of California environmental law.

If the rule is controversial, members of the industry, or of environmental groups, will seek meetings with individual Governing Board members prior to the public hearing.  The purpose of these meetings is to make these parties’ positions fully known.  They will also continue their efforts to try to influence the staff’s position on the rule.

Finally, the rule comes up for public hearing before the Governing Board.  Members of the public are usually given three minutes to speak, a very short period but one that is necessitated by the volume of Board business and typical of quasi-legislative administrative proceedings generally.  Ultimately, the Board votes on whether to adopt the rule or a variation of the rule and, if it does, adopts findings to comply with the California Health and Safety Code.


2.
Pertinent Features

A couple of observations about this process are in order.  First, as academic commentators have frequently noted, the rulemaking process is legalistic and adversarial in nature.  See, e.g., Matthew Diller, “The Revolution in Welfare Administration Rules, 75 N.Y.U. L. Rev. 1121, 1145 (2000).  The regulated industry and other members of the public are concerned with making sure that all the information that supports their position is placed in the administrative record.  Their written presentations are often formal, often intended to preserve issues for litigation.  
For example, in order to judicially challenge a District rule at a later date, a plaintiff must comply with the mandate that it “exhaust administrative remedies.”  This legal doctrine requires that all issues later raised in Court must have been expressed to the agency.  See, e.g., City of Sacramento v. State Water Resources Control Bd., 2 Cal. App. 4th 960 (1992) (discussing the applicability of the doctrine under the California Environmental Quality Act (“CEQA”), Pub. Res. Code § 21000 et seq.).  Furthermore, because one of the chief grounds for litigation is compliance with CEQA, parties often allege in comments that the District’s documents have not sufficiently examined various potential “environmental effects” of a rule. 

Second, the usual “notice and comment” rulemaking does have some features intended to facilitate the gathering of pertinent information by the District staff.  For example, as noted above, the staff often uses informal public workshops to obtain public input.  However, workshops by their nature are limited in their ability to generate information.  The limits stem from the fact that many of the issues which the District addresses are extremely technical in nature.  
Often the District staff will seek information from industry on issues such as the amount of emissions from sources, how sources operate, the cost of control equipment, and the effect that the installation of control equipment would have on physical operations of a facility and on the economic viability of that facility.  In turn, the industry will seek information on the technological and economic basis for the emission control limitations that the District is proposing.  

The workshops allow some exchange of information, but it is not as systematic as either industry or the staff often would like.  Furthermore, as noted above, the legalistic nature of most rulemakings can inhibit industry from freely volunteering information.
Another important feature intended to facilitate information-gathering is the District’s general practice (mandated in part by state law) that it will respond in writing to all timely written comments that it receives.  This kind of response does facilitate reasoned decision-making by ensuring some “give and take” on issues.  Once again, however, that interaction is limited in scope to single exchanges and response.  There is no formal opportunity for “follow up.”  
B. Features of Negotiated Rulemaking
1.
The Process
In contrast, the emphasis in a negotiated rulemaking is on the word “negotiated.”  This process envisions true bargaining between all parties, known as “stakeholders,” who have distinct interests in a specific rulemaking.  There is no predetermined outcome, although all parties must recognize that the agency is subject to statutory constraints.  
The negotiation is aided by a facilitator who serves several important purposes.  Foremost among these purposes are ensuring that all stakeholders have a place at the table and clarifying the interests of the stakeholders.  This latter function is especially crucial, as the parties may not stop and take the time to fully understand what their real interests actually are.  Additionally, the facilitator is also able to structure exchanges of information and proposals among the various stakeholders to aid the dialogue.  The facilitator is (and must be) truly neutral in order to fill these functions.

A negotiated rulemaking envisions that parties will, in fact, engage in intense bargaining.  All parties, including the District staff, will be expected to engage equally.  They will also be expected to exhibit and act upon a willingness to compromise so as to reach the goal of consensus.  



2.
Pertinent Features

The “negotiation” aspect of a negotiated rulemaking offers greatly expanded opportunities for exchanges of information among the parties to the negotiation.  As noted above, the formation of subcommittees during negotiations—often composed of experts in a particular area—can facilitate these exchanges.  
But the “give and take” involves more than just “face to face” meetings.  It includes letter exchanges, e-mails between parties to the negotiation, telephone contacts, and exchanges of written documents.  For example, the technical expert for the metal finishing industry stated that he would write a letter after every important meeting with District staff.  The letter would summarize the industry’s positions and set forth the basis for those positions.

As is perhaps obvious, this kind of information exchange can be quite time-consuming.  It places significant demands upon the parties to “keep up” with the flow of information.  It does, however, lead to a much better dissemination of information and demands an ever-increasing level of knowledge of the issues by the parties.  This resource-intensive aspect of a negotiated rulemaking is particularly evident where technical issues are at the center of the dispute. 
 
Finally, because it has bargaining at its core, the negotiated rulemaking process allows the parties to pursue issues that may unexpectedly arise as the parties true interests become clear.  As a result, the agreement ultimately reached can transcend the issues that originally appeared relevant when the process was begun.  
In contrast, notice and comment rulemaking tends to focus more narrowly on those issues related to the originally proposed rule.  The reason is that, under well-established principles of California administrative law, if a proposed rule is changed after public comment is received to address issues outside the scope of the original notice, the agency must allow for an additional public comment.  See, e.g., Charles H. Koch, Jr., Administrative Law and Practice, § 4.43 (2002-03 Supp.) (noting that under federal law, “It is virtually black letter law that a final rule that substantially departs from the terms and substance of the proposed rule will not be upheld.”;  Federation of Hillside and Canyon Associations v. City of Los Angeles, 83 Cal. App. 4th 1252 (2000) (when agency receives significant new information about environmental effects, the agency must re-circulate the draft environmental impact report for review and comment).  Thus, because of the possibility of further delay, agencies seeking to meet deadlines imposed by law have much less incentive to reach outside the scope of the originally proposed rule in crafting solutions to issues raised. 

The negotiated rulemaking process is quite well developed at the federal level, where it has been used for almost 25 years.  Although negotiated rulemaking has also been used at the state level, most of the experience with the technique in the environmental law field derives from the experience of the federal Environmental Protection Agency (EPA).  That experience is well-documented in the academic literature, and it can be used, at least in part, to evaluate the outcome of the District’s Pilot Program. 
VI. ASSESSMENT OF THE PILOT PROGRAM
As noted above, the Statement of Work sets forth nine criteria to be used in evaluating the Pilot Program.  Those criteria are analyzed below in the order they are found in the Statement of Work.

A. Success in Achieving the Pilot Program’s 

Objectives.

The first criterion in the “Statement of Work” for evaluating the Pilot Program is “success in achieving the pilot program’s objectives.”  This criterion of “success” requires definition, and it is addressed below in two ways.  First, “success” is viewed as asking whether the outcome of the Pilot Program was superior to that of a notice and comment rulemaking.  Second, “success” is seen as asking whether the Pilot Program achieved its objective of providing sufficient information to evaluate its potential for use in future District rulemaking proceedings.

1.
“Success” As Superior Outcome

In one important sense, it is impossible to assess whether the outcome under the Pilot Program was superior to that of the usual rulemaking process.  Because we cannot tell what the outcome would have been if the District had employed its normal rulemaking process in this situation, a true comparison is impossible. See Philip J. Harter, “Fear of Commitment: An Affliction of Adolescents,” 46 Duke L.J. 1389 1399 (1997) (formal evaluations of rulemakings “face the difficulties inherent in making counter-factual predictions (i.e. what would have happened if some other process were used to develop the rule.”)  Furthermore, because the adoption of the rule is a discretionary undertaking, there is no way to tell whether the “right outcome” was reached.
Nonetheless, several means of evaluating “success” might be used as surrogates for a true comparison.  One benchmark is whether the stakeholders believe that the Pilot Program succeeded.  If they did, we might conclude that, because these parties represented a highly diverse set of viewpoints, it is likely that the overall outcome was a “success.”  

Viewed in this sense, the Pilot Program was unquestionably successful.  The participants in the program unanimously expressed the opinion that the process was worthwhile and that the outcome was acceptable.  Indeed, industry and environmental members exhibited enthusiasm for the negotiated rulemaking process (although each had points of concern, detailed below).  ARB and EPA representatives participated throughout the process but did not take on a negotiating role.

This conclusion, which is based on the post-negotiation interviews with the major participants, is consistent with their publicly expressed views.  After agreement had been reached at the conclusion of the rulemaking, the facilitator drafted a document for signature by the stakeholders who took part in the negotiation.  All the parties signed.  The last paragraph of the document, entitled “Summary of Negotiation Process and Agreement” declares:
The suite of changes recommended for Rule 1469, and the data gathering approach recommended for PR 1426, represents the outcome of the negotiated rulemaking process. The signatures below from industry and environmental/community Working Group members who participated throughout the process acknowledge: 1) the accuracy of concerns and perspectives summarized in this document, 2) the extensive effort expended to address the critical interests expressed by each group throughout the process, and 3) their support for the negotiated rulemaking process which provided the basis for the proposed staff recommendation.

This document is important for three reasons.  First, even though an agreement had been reached, signing the document forced all the stakeholders to consider their attitudes toward that agreement one final time.  The fact that all parties eventually signed the document testifies to the agreement.  

Second, in the Summary the parties acknowledged that the Pilot Program had addressed the “critical interests” expressed by participants.  Finally, the last sentence of the Summary expresses the parties’ support for the negotiated rulemaking process itself.   The post-project interviews with the participants confirm this support.  
In sum, the stakeholders all agree that a “successful” outcome was reached.  Their agreement provides significant support for the conclusion that the negotiations reached a “successful outcome.”
Another “benchmark” that can be used is to measure the outcome against the District’s planning efforts.  The genesis of the rule is found in the District’s Air Toxics Control Plan, adopted in March 2000.  The plan directs the District staff to evaluate a source-specific rule for eight industries, including metal plating.  The end result of the negotiation was “successful” in that it fulfilled this part of the plan.  
But was the rule “better” because negotiation was used?  This question is an important one that goes to the heart of the debate in the academic literature over the legitimacy of negotiated rulemaking.  
Over the last two decades, proponents of negotiated rulemaking at the federal level (where it has principally been used) have greatly outnumbered any critics.  The proponents see negotiated rulemaking as superior to traditional rulemaking on several grounds.  These include potential time savings, avoidance of litigation, and better technical foundations for regulatory efforts.
 Recently, however, a body of criticism of negotiated rulemaking has arisen.  These critics generally argue that, simply because stakeholders agree on a rule does not mean that the “public interest” is necessarily served by that agreement.  They emphasize, for example, that an agreement reached by the parties might transgress legal limitations in the underlying statutory framework for the rule. See, e.g., William Funk, “Bargaining Toward the New Millennium: Regulatory Negotiation and Subversion of the Public Interest,” 46 Duke L.J. 1351, 1356 (1997) (“the principles, theory, and practice of negotiated rulemaking subtly subvert the basic, underlying concepts of American Administrative law” by “establish[ing] privately bargained interests as the source of putative public law.”); Cary Coglianese, “Assessing the Advocacy of Negotiated Rulemaking,” 9 N.Y.U. Envtl. L.J. 386, 440 (2001) (negotiated rulemaking’s “emphasis on unanimity also makes it more likely that the final outcome will succumb to the lowest-common-denominator problem” because “[t]he outcome that is minimally acceptable to all members of a negotiated rulemaking committee will not necessarily be optimal or effective in terms of achieving social goals.”) 

  It is virtually impossible to evaluate whether the proponents or critics are “correct,” for each position ultimately rests on distinct policy preferences.  Supporters of negotiated rulemaking, however, seem to accept the proposition that a voluntarily negotiated outcome serves the public interest, as long as all interests are sufficiently represented during the negotiation.  Furthermore, while the critics do provide some evidence that negotiated outcomes violated statutory requirements in specific instances, that is not the case with the Pilot Program.  
Accordingly, it is certainly reasonable to conclude that the Pilot Program’s outcome was “successful.”

1. “Success” As an Evaluation Tool
A second criterion for evaluating “success” is whether the Pilot Program proved useful for evaluating whether the District could use the negotiated rulemaking process in the future.  
The question posed for evaluation essentially asks whether the Pilot Program is generally representative of the District’s rulemakings.  If so, it can be concluded that success in the Pilot Program can be replicated in other rulemakings.  Here, too, the answer is favorable.

The features of the negotiation carried out in the Pilot Program, the makeup of the interested parties, and the issues that arose were, in general, similar to those that have been exhibited in other District rulemakings.  Put another way, the parties to and issues addressed in the Pilot Program were not idiosyncratic.  
For example, the interests expressed by the stakeholders have often arisen in District rulemakings.  In the Pilot Program, the industry argued that it was already sufficiently regulated, that further regulation was too expensive, and that additional District action was unnecessary from a public health standpoint.  In contrast, the environmentalists pointed to pollution incidents from metal finishers that had received widespread publicity and had posed significant public health questions.  
Accordingly, the issues addressed in the Pilot Program seem generally representative of ones that arise in the District’s rulemakings.  This conclusion suggests that the success of the Pilot Program could occur if other negotiations were held. 

B.
Adherence of Stakeholders to Ground Rules
The second criterion for evaluation set forth in the Statement of Work is “adherence of stakeholders to ground rules.”  
As discussed above in Part IV, the facilitator prepared and the stakeholders adopted the “Draft Organizational Protocols” (referred to here as the “Protocol”) for the negotiation.  Those rules were followed throughout the process.  In that sense, the flow of proceedings did not differ from what the facilitator envisioned at the beginning when he prepared the Protocol, and we can conclude that the parties “adhered” to the ground rules.

Two aspects of adherence to the Protocol deserve specific mention.  First, the Protocol emphasizes adherence to civility in the negotiated rulemaking process.  Section VIII of the Protocol, entitled “Roles and Responsibilities,” requires Working Group members to “listen carefully to understand other’s points of views.”   The facilitator also specifically highlighted “civility” in his remarks at the first meeting of the Working Group.

The negotiation adhered to this guideline.  As one member of the negotiating process put it, the interaction between the parties during the negotiation was noticeably more civil than in previous interactions between the metal finishing industry and District staff.  This change in tone unquestionably facilitated communication between the industry representatives and the staff. 

Second, the Protocol requires the parties to be flexible in undertaking the negotiation.  The pertinent part of the Protocol declares that Working Group members must “attempt to create solutions that meet personal and other’s interests.”   Protocol, 4.  By participating in the process, members of the Working Group agree that they “are acting in good faith and concur with the goal of working to reach consensus if at all possible.”  Id. 
Again, the outcome of the negotiation supports a conclusion that the parties adhered to these provisions.  Most importantly, the stakeholders proved willing to compromise, even when the compromise moved them significantly away from their original positions.  Indeed, in the post-negotiation interviews, several of the participants expressed surprise at the extent to which they found themselves compromising in reaching an agreement.


One last aspect of the parties “good faith” should be recognized.  In the District’s usual rulemaking process, representatives of both regulated industry and environmental groups do not hesitate to lobby individual members of the District’s Governing Board if those representatives disagree with the Staff’s position on issues.  The negotiation process does not explicitly require participants to forego that right.  Indeed, in the post-negotiation interview, the facilitator expressed the opinion that such interplay with the Board might be expected in a negotiation.  


The parties, however, emphasized that one important facet of their “good faith” in participating was their choice to forego independent contacts with Board members during the negotiation.  From the stakeholders’ perspective, abstaining from such actions was an important indication of good faith in the process, and they carefully considered whether they could “live” with this restraint before agreeing to the rulemaking process.  

In short, foregoing independent contacts and lobbying efforts with Board members was not a requirement of participation (nor could it be).  Nonetheless, the stakeholders considered it a significant element of their “good faith” in negotiating.
C.
Description of Differences Arising Between Stakeholders and Whether Resolution Was Achieved.
The third criterion for evaluation is a “description of differences arising between stakeholders and whether resolution was achieved.” 
1.
Different Perspectives at the Outset of Negotiations

Not unexpectedly, there were a myriad of “differences” between the views of the parties both initially and throughout the negotiated rulemaking.  Given the broad array of differences, it is useful to start the evaluation by examining the broader differences in viewpoint, emphasizing the differences that were the most salient in the negotiation.  In other words, the analysis below will center on (1) what were the most fundamental differences in the viewpoints expressed by the parties (in particular, the industry and the environmental interests) when they entered the negotiation process, and (2) if those differences were resolved, how that outcome was accomplished.


a.
The Industry Perspective

At the start of the negotiation, the fundamental differences between the parties were quite striking.  From the metal finishing industry’s perspective, the rulemaking had no legitimacy whatsoever.   As one member put it in a post-negotiation interview, “it began from a flawed premise.”  
The industry strongly felt that it was already “overly-regulated,” since the standards in place in the South Coast District were the most stringent in the country. These standards exceeded the requirements imposed by the federal Environmental Protection Agency or the California Air Resources Board.  Industry representatives also felt that the current method of regulation, the use of fume suppressants, was extremely and demonstrably effective, obviating any need for additional, add-on controls.  Finally, they emphasized what they believed was the small overall amount of chrome emissions from metal finishing facilities.
Industry members in particular were concerned about the imposition of additional standards principally for two reasons.  First, the economic climate of the past few years has put significant financial pressure on the industry.  Second, the industry is under increasing competition from metal finishing that takes place in foreign countries, particularly China.  These factors combine to heighten industry’s concern that additional regulation will simply drive companies out of business in Southern California.
In agreeing to enter the negotiations, the industry as a practical matter had to recognize the likelihood that the outcome of the negotiations could be the very additional controls that they strongly believed were unnecessary.  At the same time, however, its members believed that, on a factual basis, they could demonstrate—indeed, prove--that further regulation was not necessary.  In particular, they believed that they could show that expensive “add-on controls,” particularly a control process known as a HEPA filter, was not needed because the currently used control technology controlled over 99% of emissions.  

Finally, members of the metal finishing industry were particularly concerned about the effect of more stringent requirements on small metal finishing businesses.  They believe that such companies simply could not afford add-on equipment, and if it was mandated widely, such a requirement could force significant numbers of those businesses to cease operation.


b. 
The Environmentalists’ Perspective

The environmentalists’ viewpoint was markedly different.  This viewpoint was driven by concerns epitomized by an incident that occurred at a metal finishing facility in an area in San Diego that became known as the “Barrio Logan” incident.  This incident, which received widespread publicity, arose when highly elevated levels of chrome were discovered surrounding a plant.  The incident was still being investigated at the time that the Pilot Program started, although the plant had been previously been closed in response to an enforcement action.

Furthermore, the principal environmental participant, Communities for a Better Environment (CBE), had been heavily involved in an earlier incident known as “Suva School.”   CBE had put considerable resources into efforts to rectify that situation, which concerned contamination from a metal finishing plant near a school.  CBE’s efforts had included publishing a report on the problem.
In the view of the environmentalists, these situations presented a public health problem of significant proportions.  They repeatedly cited Barrio Logan and Suva during the negotiations, and they viewed such incidents as likely to occur (or be presently occurring) elsewhere.  See, e.g., Author’s Notes, Nov. 11, 2002 Meeting (“[O]ur experience with other metal platers—Barrio Logan, Suva, etc. –we’ve seen enough bad examples that we think there are many like them.”)  
It bears emphasis that, from CBE’s perspective, contamination from metal finishing plants was both important and extremely meaningful to the organization.  Not only had CBE worked on the Suva School incident, its primary mission is to address environmental injustices to communities of color.  Because metal finishing businesses can be located in or near such communities, and because the emissions are toxic, the problems posed by this type of pollution directly relate to CBE’s core purpose.  
For that reason, CBE’s position has been that requiring more add-on controls is the only realistic way to control that pollution.  It is, in their view, the only just solution.  Furthermore, CBE expected additional action from the District, given that the District had adopts its own environmental justice initiative.
The metal finishing industry was certainly well aware of both the Barrio Logan and the Suva School incidents.  Its views of these two incidents, however, were quite different from those of CBE.  With respect to Suva School, the industry emphasized that this incident occurred well over a decade earlier, and it had been completely resolved.  As to Barrio Logan, the industry representatives agreed that the incident should not have occurred and was reprehensible.  They tended to believe, however, that the incident was idiosyncratic and resulted from bad management at a small shop.  
This attitude was perhaps reinforced by the fact that the principal companies active in the Metal Finishing Association view themselves as environmentally responsible.  They also saw it as unfair to tarnish the entire industry’s reputation, much less to adopt additional regulations, as a result of a single recent incident.  
As a result of this viewpoint, the metal finishing industry had quite a different view entering the negotiations.  In general, they saw Barrio Logan and Suva School as representative of an enforcement problem rather than a regulatory deficiency problem.  They argued that better training of smaller facilities and enhanced enforcement of existing rules were the appropriate solutions, rather than requiring additional controls.
At their core, these differences between the industry and the environmental groups were policy-based.  On the one hand, the environmentalists tended to emphasize the need for a “precautionary” approach to pollution from metal finishing.  Because the metal finishing process results in toxic air emissions, and because nearby receptors (particularly sensitive facilities such as hospitals and schools) must be protected, the environmentalists stressed the need for technological controls as the only sure means to lower risk.  In contrast, the industry thought that further “precaution” (in the form of additional requirements) was unnecessary.  The existing technology was sufficient to control the pollution, and no reasonable justification existed for further regulation under such circumstances.  
c.
The Staff Perspective

The staff’s viewpoint, driven by previous policy decisions by the District, was situated between the parties’ two positions.  First, the District had committed itself, in its Air Toxics Control Plan, to investigating additional regulation of the metal finishing industry because MATES-II had shown high residual risks.  See Air Toxics Control Plan Control measure AT-STA-01, relating to controls of “Chrome Plating and Anodizing” and “Nickel Plating Operations.”  Furthermore, an additional, use of technologically feasible controls was available.  Given these facts, from the staff’s perspective it would be very difficult (although, perhaps, not impossible) to conclude that nothing further in the way of controls was required.  

Second, the District was committed to its Environmental Justice Initiative.  At a minimum, that commitment meant taking the concerns posed by problems like those at Barrio Logan and Suva School very seriously.  Third, District regulation traditionally has sought to avoid, when possible, imposing requirements would result in large economic dislocations.  Here, the imposition of the kinds of controls sought by the environmentalists would undoubtedly have significant economic effects because of the expense involved.  

In sum, the differences among the parties’ positions were substantial, policy-based, and (in the case of the industry and environmentalists) heart-felt.  At a minimum, these differences suggested that securing an agreement through negotiation would be quite difficult.

2.
Factors Leading to Flexibility
At the outset, no discernible “path” was apparent that might lead to a consensus.  Indeed, from a purely policy-perspective, the parties’ positions could not be reconciled.  There were, however, important practical realities operating that acted as constraints on the parties and that might lead the parties to consensus.


a.
The Industry’s Constraints

From the industry’s perspective, it believed that the “District” – using the word broadly -- had already concluded that some further regulation was needed.  This conclusion did not derive from the District’s toxics plan, although the plan would support with that conclusion.  Rather, it stemmed more from the industry’s reading of the rulemaking as a political process.  The industry believed that the public outcry from Barrio Logan was so large that a District response, in the form of increased regulation, was required.   

Second, the California Air Resources Board (the “ARB”) had previously indicated that it was going to consider increased regulation of the metal finishing industry from a statewide perspective.  The industry believed that any action which the District took was likely to affect the outcome at the state level, and that it was likely that the ARB would follow the District’s lead.  The industry concluded that, if further ARB regulation was very likely, its chances of affecting that regulation were much better at the District level.  If the ARB participated in the negotiation, the industry could receive some comfort that ARB would not adopt a new rule more stringent than the District’s regulation.  

Third, even if no new changes were adopted, industry facilities remained subject to Rule 1402, which regulates toxic air contaminants from existing sources.   Compliance with this rule, which takes place on a facility-by-facility basis, may require a costly and time-consuming risk assessment.  A broader, source-specific rule, like the one that the District was considering, offered the possibility of avoiding that expense.


b.
The Environmentalists’ Constraints


The environmentalists’ outlook was simpler.  It seemed clear that the cost of this add-on technology they advocated was significantly greater than the presently required technological controls and that the additional cost would likely force some of the facilities to close.  Accordingly, the environmentalists faced the distinct possibility that the staff would not recommend the installation of additional add-on control technology.  

The principal question for the environmentalists thus became whether the negotiations would produce sufficient benefits for them, particular increased protection for sensitive receptors, such that they could back off from insisting on the general imposition of stronger add-on controls.   
However, the environmentalists would likely find it more difficult to compromise in one respect.  CBE is closely identified with the constituencies that it represents, particularly poor communities of color.  It considers carefully whether it is overstepping the guiding principles of its representation when it concedes any ground relating to technological controls.  At some point, this concern with principle could become so great that it would find itself unable to agree on further concessions.  In contrast, the industry’s concern was focused much more on “dollars and cents.”



c.
The Staff’s Constraints

The staff’s perspective on reaching a consensus, of course, was quite different.  A source-specific rule is a more efficient way to address residual risk than Rule 1402.  The staff was also guided by an important principle: the 25 in a million risk value that was part of the District’s toxics rule (Rule 1402).  These factors, however, still left much room for flexibility.  Furthermore, the staff was used to balancing competing interests during a rulemaking in order to produce a rule that had broader support.

One other aspect of the rulemaking was particularly likely to influence the staff’s behavior: the acquisition of new information.  Like all environmental regulatory agencies, the District must depend heavily on industry to provide it with the relevant information concerning the industry’s operation and the costs of, impacts of, and implementation difficulties caused by new pollution control requirements.  In the case of the metal finishing industry, the staff had some history of dealing with the industry and had acquired some data about its operation.  However, the staff sought new information in the negotiation, and its position could be expected to change in response to that information.

In sum, the principal private parties in the Working Group--the industry and environmental negotiators--had markedly inconsistent positions going into the negotiation.  Those positions were strongly held.  The environmentalists based them at least in part on moral and justice grounds (as opposed to technical or economic grounds).  In contrast, the industry’s concerns were centered on economics and technology, as it believed the present technology was effective.  The industry had very real and legitimate concerns about the costs of enhanced regulation.  


3.
The Path to Consensus

The negotiation did achieve a resolution of these various positions, largely because (as is discussed below), the facilitator was able to clarify the parties’ interests and then suggest a way of melding those interests.  The actual resolution arose from several key factors.  First, additional data acquired during the rulemaking (in part because of intensive efforts by the staff) narrowed the number of facilities that actually were located near sensitive receptors.  
As a result, fewer facilities would be affected by a requirement that the operators install expensive control technology.  In other words, the risk of economic injury to the industry was clarified, and that clarification partially alleviated industry’s concerns.  Furthermore, industry was able to secure some protection—but not complete protection—for small emitters.

Second, the environmentalists were able to achieve enhanced protection in the rule for residences and sensitive receptors.  In addition, the environmentalists secured a provision requiring that, while certain facilities would not have to initially install add-on equipment, they would be need to do so if three violations occurred at the facility.  This feature meant that, ultimately, the “worst actors” would be subject to more stringent technological controls.

Finally, the staff determined that these tradeoffs fell within parameters that it could accept.   The staff was also able to offer certain incentives to industry outside the strict subject matter of the rule, and those proved quite significant.  These included many compliance options, permit streamlining, commitment to developing a joint training program, and technical assistance.


The result was that all parties supported a negotiated outcome.
D.
Whether the Facilitated Process Encouraged Active Participation by All Stakeholders and, If Not, Suggestions for Improvement
The fourth criterion for evaluation in the Statement of Work is “whether the facilitated process encouraged active participation by all stakeholders and, if not, suggestions for improvement.”  

By definition, a “negotiated rulemaking” process is open to participation by all stakeholders with interests in a specific dispute.  Widespread participation relates directly to the very goal of a negotiated rulemaking: to reach a consensus among all affected interests.  Thus, the initial, critical step to “encouraging active participation” is to ensure that all affected interests are invited to the table.
The facilitator, who had significant past experience with similar mediations, structured the participation necessary to achieve this goal.  Initially, the District followed the standard procedure for such negotiations by inviting a wide range of participants to take part in the process.  At the outset, 20 people were invited.  These included six representing industry interests, five representing environmental group interests, two representing EPA and ARB, and three representing the staff.   The facilitator then worked with those invited to achieve an appropriate balance.  ARB and EPA representatives participated throughout the process but did not take on a negotiating role.

Inevitably, a negotiation process settles into its own shape.  This occurs when parties determine whether they are sufficiently interested and have the necessary resources to commit to participating in the entire proceeding, and how they will split duties with strategic allies.  
In the case of the Pilot Program, the participation fluctuated slightly as the Program’s time frame stretched out.  For example, on the environmental side, Communities for a Better Environment brought in an outside participant from the Environmental Health Coalition (EHC), a San Diego community group that had been active in the Barrio Logan incident.  The group’s representative had significant experience in air toxics matters, and thus had much to offer.  The facilitator accommodated that change, and EHC participated in the negotiations.  

To further encourage active participation, the facilitator made efforts outside of the formal meetings of the Working Group to ensure that parties who were nominally part of the negotiation, but who did not attend most meetings, were kept apprised of developments.  He accomplished this goal by making sure that all paper produced by the process (i.e. agenda, meeting summaries, etc.) were sent to those parties.  However, he also attempted to keep in contact with these low-participating individuals through the participants who were regularly at the table.  In other words, he was always conscious both of those who were “at the table” for each meeting as well as those who continued to participate, albeit not as fully.  
These types of efforts are relatively standard for negotiated rulemakings.  But the facilitator carried them out very well, and I have no suggestions for improvement in this regard.
E.
Comparison of the Pilot Program’s Results with the “Expected Outcome.”

The next criterion seeks a comparison between the results of the Pilot Program and the “Expected Outcome.”  

1.
Evaluating Expectations from the Parties’ Perspectives.

 
To undertake this comparison, one must first define an “Expected Outcome.”  However, “expectations” in a negotiation are often uncertain.  In the case of the Pilot Program, it could not be expected, with any reasonable degree of certainty, that the negotiation would achieve the outcome that it ultimately did.  Indeed, several factors suggested that the stakeholders’ efforts could well prove unsuccessful.  

The biggest difficulty concerned the industry.  In the past, the District and the industry had a less than smooth relationship.  They had battled over the inclusion of nickel as a toxic air contaminant in the District’s new source review rule, with the industry bitterly but unsuccessfully opposing this action.  Furthermore, as noted above, the industry generally felt that it was already over-regulated and that it did not pose any real public health problem.  It was convinced that further regulation was unjustified either from a public health perspective or a rational economic perspective (i.e. in the industry’s view, the cost of any new regulation far outweighed any possible gains).  
Despite these beliefs, the industry did recognize that some further regulation was quite likely.  It was particularly concerned about the possibility of future action by the California Air Resources Board.   But the industry’s past action and present position did not indicate that it would be willing to exhibit the kind of flexibility in negotiating when that flexibility was likely the very outcome—additional controls—that they thought was unjustified. 


As to the environmentalists, they fervently believed that a public health problem did exist.  As a whole, however, they were not convinced that the District staff fully understood the magnitude of the public health risk that they saw.  
In addition, while the environmentalists would be willing to negotiate, the commitment of resources necessary to participate in a negotiated rulemaking was extremely significant.  If they concluded at some point that the negotiations were “going nowhere,” they could be expected to “cut their losses” and drop out.  The Protocol gave them the absolute right to quit at any time.

In short, viewed from a neutral, evaluative perspective, the “Expected Outcome” of the Pilot Project was certainly not that the negotiation would necessarily be successful.  The only reasonable expectations entering the process were two-fold and minimal.  
First, it could be expected that, through the process, the parties might exchange information and gain a greater understanding of the technical side of the problem.  Second, if the negotiations were in good faith, the parties would increase their understanding of the other parties’ positions.  As a result, some sense of trust among the parties (or, at last, a bilateral sense of increased trust between the District staff and the industry, or the District staff and the environmentalists) might emerge.  
This conclusion should not be read as completely trivializing either of these two expectations.  Both can be important.  Increased knowledge of an industry, particularly its technical aspects, is always very important to the District.  Arguably, that importance heightens where the District is engaged in an ongoing regulatory relationship with an industry, and thus can put the gained information to use later.   
However, if the negotiations failed and these expectancies were the only “gains” from the process, a significant question would exist whether it was worth the extensive resources expended by the District to engage in the rulemaking.


2.
The Actual Outcome

Interestingly, for the first part of the negotiations undertaken for the Pilot Program, it did not appear that they would be successful.  In any negotiation of this type, it can be expected that the parties initially will spend some time adjusting to the process.  This adjustment will include staking out positions (perhaps even extreme ones).  And in the case of the industry, the process included vigorous argument that the very premise of the negotiation—the need for tightened controls on chrome emissions—was simply wrong.  

At this point, the environmental side posed a particular problem.  Initially, it was not clear that any of the invited environmental organizations was willing to commit the resources needed to staff the negotiations over an extended period.  

 Given this background, the conclusion is inescapable that the Pilot Program’s outcome exceeded any reasonable “expected outcome.”  It reached an agreement that sufficiently accommodated all the “major players,” a difficult achievement.
F.
Evaluation of Successful and Unsuccessful Aspects of the Negotiated Rulemaking Process

The sixth criterion is “evaluation of successful and unsuccessful aspects of the negotiated rulemaking process.”

According to the unanimous views of the principal stakeholders, as indicated in both the individual post-negotiation interviews and their testimony before the District Governing Board at the time of rule adoption, the Pilot Program was overwhelmingly successful.  Three particular features of this success are notable.
1.
Successful Aspects of the Process
a. Benefits to the Parties
First, and most obviously, the negotiation resulted in a rule that provided significant benefits to all participants.  From the District’s standpoint, the rule provided greater protection from emission of toxic air contaminants emitted during the metal finishing process.  The rule is also likely to affect both future actions taken by ARB and to have influence nationally.  The scientific basis for the rule appears solid.  Finally, the rule adopts a new differentiating principle—protection of sensitive receptors—that is both creative and has the potential of addressing some Environmental Justice issues.

From the standpoint of the industry, the imposition of expensive add-on controls required by the rule was relatively limited.  Even more importantly, assurances that actions taken by the District’s permitting staff would be consistent with those of the rulemaking staff during the rule’s implementation.  
The industry had complained that the District permitting staff had used emission factors during the implementation of the existing rule that were different from those used by the District’s rulemaking staff during the rule’s adoption.  This situation greatly frustrated the industry.  It felt that such action was treating it inconsistently, even deceptively.   

Through the intervention of the Executive Officer during the negotiations, industry was able to have significant interaction with key members of the District’s permitting staff.  In the post-negotiation interviews, industry representatives cited this interaction, significant permit streamlining efforts, and the assurances given to them about consistent implementation, as an important “gain” for them in the process.  One termed it as a “huge side benefit of the process.”
From the environmentalists’ standpoint, they achieved two significant goals.  First, the District’s rule specifically recognized that “sensitive receptors” should be treated differently.  Given CBE’s purpose, which is to represent low income communities, particularly those of color, this principle is potentially quite important.  The Governing Board’s adoption of it in this case will lay the groundwork for claims in the future that, to be consistent, other rules should also accord special protection to sensitive receptors.

The second significant goal achieved by the environmentalists was the rule’s requirement that, if certain facilities fail to follow the rule’s requirements, they will be mandated to install add-on controls.  This requirement amounts to a partial achievement of CBE’s principal position, which was that add-on controls should be widely required across the industry.
b. Enhanced Technical Knowledge 
Another successful aspect of the negotiation’s outcome was the extent of technical interaction between the industry and the District staff.   This feature of the negotiated rulemaking is particularly interesting, because at least one academic commentator has suggested that “[n]egotiation is not effective when technical information is needed to resolve factual disputes.”  Susan Rose-Ackerman, “Consensus Versus Incentives: A Skeptical Look at Regulatory Negotiation,” 43 Duke L.J. 1206, 1209 (1994). 
The interaction between staff and industry was largely achieved through the use of a technical subcommittee that facilitated the exchange of information.  In the post-negotiation interviews, industry representatives commented that it was quite pleased with the data that the staff provided.  It recognized that the staff had worked very hard to respond to the industry’s requests for information.  

Consequently, at the time of rule adoption, the technical basis of the rule was, for the most part, not controversial.  This situation contrasts with the situation that often occurs during the normal rulemaking process.   At the time of the rule’s adoption during that process, disputes often still exist about data that the District staff is using as a basis for the rule.  Parties often scramble to make technical comments, and the District staff rushes to respond.   Issues that might be resolved through more time can remain outstanding.

Of course, parts of the disputes found in the normal rulemaking process are insubstantial.  If an industry opposes a rule in a normal rulemaking, they will marshal whatever arguments (technical, legal, or otherwise) that they can concerning the rule.  As noted above, the usual approach, driven by legal concerns about “exhausting administrative remedies,” is to take a shotgun approach to criticism.  The approach usually generates lengthy comment letters submitted near the end of rule development.  

The normal rulemaking process is not designed to facilitate an exchange of information that is both ongoing and that gradually narrows any conflicts.  The negotiation process, by contrast, is designed to do just that.  

There is, of course, a price that must be paid to secure this kind of technical interaction.  The price includes a lengthening of the negotiation timetable to allow the parties to gather information, to exchange information, and to meet and discuss the data.  At times during the Pilot Program, the information gathering involved extensive efforts by the District.  For example, the District sent its inspectors out to measure distances of facilities from sensitive receptors.  
In short, the acquisition of technical exchange is both expensive (involving extensive use of staff personnel resources) and time-consuming.  The knowledge gained, however, is very useful to both the District and the industry.  (In general, the environmentalists were not extensively involved in this data exchange process).  
c. Education and Level of Trust.  
There is another, less tangible but no less important benefit from the data exchange.  Relations between industry and the District staff regarding technical issues often start on a mutually suspicious basis.   Industry can assume that the District staff has already decided on what its rule proposal will be, and that its actions during the information gathering process are intended solely to justify the proposed rule.  The District staff, on the other hand, can view industry experts as simply attempting to lay down as many “roadblocks” and criticisms as possible.  Furthermore, it may see some of the criticisms as not based on sound science.

A data exchange of the type that occurred during the Pilot Program dispels both of these initial viewpoints.  The industry sees that the staff is responding in good faith, and in turn its confidence and trust in the fairness of the District staff begins to build.  At the same time, the District staff gains insights into the operational processes of the industry, as well as the technical aspects of pollution control in that industry, that it otherwise would not obtain.  As a consequence, the Staff becomes more aware of the industry’s legitimate concerns.  

Finally, another, very human development adds to the level of trust: the individual participants come to know each other.  One industry participant made this point explicitly, noting that even small things (one member talking about going to a child’s school event), humanizes the process.  

As a result of these factors, the level of trust at the end of the negotiation process was much different than the level at the outset of the process.  See Jody Freeman and Laura I. Langbein, “Regulatory Negotiation and the Legitimacy Benefit,” 31 Envtl. L. Rptr. 10811 (2001) (negotiation of rules reduced conflict between the regulator and the regulated entities).  One benefit of this increased trust is the likelihood that, in the future, the industry and staff will be able work better together.  This may prove particularly helpful as the data gathering for Rule 1426, the nickel rule, proceeds over the next couple of years.

2.
Unsuccessful Aspects of the Process
There were few unsuccessful aspects to the rulemaking.  The principal participants viewed the outcome as overwhelmingly positive.
a. Time Consumption
The only factor that consistently arose in the post-negotiation interviews was the length of time that the process took.  A number of those interviewed commented that the length of the process became troublesome for them.  
There are a couple of points to be made about the time involved.  When negotiated rulemakings were first promoted in the early 1980s, proponents cited the possibility of saving time as a benefit to the negotiation process.   See, e.g., Philip J. Harter, “Negotiating Regulations: A Cure for Malaise,” 71 Geo. L.J. 1, 30 (1982) (“Rulemaking by negotiation can reduce the time and cost of developing regulations by emphasizing practical and empirical concerns rather than theoretical predictions.”)  As practical experience with the process has grown, however, critics have suggested that time savings is no longer seen as one of the key benefits of the negotiation process.  See Cary Coglianese, “Assessing Consensus: The Promise and Performance of Negotiated Rulemaking,” 46 Duke L.J. 1255, 1284 (1997) (“The whole of the available evidence on the time span of EPA’s negotiated rules markedly contrasts with claims of considerable time savings attributed to negotiated rulemaking…”)
On the other hand, the negotiations cannot be open-ended.   The commentary recommends that the negotiation process be driven by a final deadline by which an agreement is either reached or not.  
The fact remains that negotiated rulemakings can be quite lengthy.  Because the process is consensual and information-driven, pursuing the technical aspects of a rule will require both time and extensive resources.  Interestingly, in the case of the Pilot Program, it was industry and the environmentalists—not the staff--who urged that the pace be slowed to increase the available information.  
The facilitator—who is, of course, the person most familiar with the practical aspects of the negotiated rulemaking process--did not find the time it took overly long.  The District’s Executive Officer also was not surprised by the time involved.   For industry, however, “time is money,” and length (or, more accurately, the personal time and effort involved to participate over a lengthy period) is a concern to them.  The environmentalists also are stretched quite thin in participating in negotiations like this one.  Their principal representatives commented that the length caused internal problems within his organization.
This concern is significant.  Environmental interests cannot be expected to automatically agree to engage in lengthy negotiated rulemakings.  Industry, too, may have doubts, although it generally has more resources (personnel and otherwise) to utilize and spread the burden.  
One other aspect of the time question is important.  Under the Clean Air Act, the District often adopts rules that are required by the State Implementation Plan, or “SIP.”  The SIP sets deadlines for the adoption of these rules.  Furthermore, at present the District is required to comply with the terms of a consent decree entered by the United States District Court for the Central District of California.  That decree mandates the District to adopt a large number of rules on a specified timetable.  
The length of the negotiation may be inconsistent with the SIP and Consent Decree timetables.  If those timetables are not met, significant legal consequences can follow.  For that reason, the District deliberately chose a non-SIP rule as the subject of the Pilot Program.  That decision was wise, given the nature of the negotiation as an experiment.

In short, the length of the negotiation process may well limit the types of rules that are potentially subject to a negotiated rulemaking.  Accordingly, exploring possibilities for shortening the process is critical.

b. 
Possibilities for Expediting the Process

As a practical matter, some parts of the negotiation process cannot be altered.  For example, it must be expected that, at the outset of a negotiation, participants will spend some time staking out their various positions and generally “jockeying” for position.  These activities are necessary before the parties feel that they are in a position to begin identifying their core interests.  Furthermore, the act of “negotiating” (exchanging offers, putting up “trial balloons,” holding caucuses, etc.) takes time.  Parties are entitled to employ reasonable negotiation tactics in an effort to achieve the best “deal” for their interests.

Some improvements, however, are possible.  To begin with, this was the first negotiated rulemaking that the District had sponsored.  The staff had no familiarity with the process, which is quite different than the normal rulemaking procedure that the District uses.  The facilitator also was unfamiliar with the District’s workings.  This unfamiliarity almost certainly led to some delays.

It is also possible, however, that the technical data exchange in a District negotiation could be structured more efficiently.  For one thing, the kinds of technical data that will generally be of concern are not difficult to identify.  It may be possible to focus on the technical side at an earlier time in the process.
But more importantly, procedural guidelines can make more efficient use of time.  The industry complained that it would often receive data right before or at meetings.  It had insufficient time to analyze the material before the meeting and thus was relegated to writing comments to the District staff after the meeting.  (It should be noted that the industry did not criticize the staff for this timing problem; to the contrary, they praised the staff for its efforts to gather the data). 
Any facilitator used in the future should consider carefully whether certain ground rules can be set concerning data.  For example, one rule might be that no meeting will occur unless the data is available at least ten days before the meeting.  If this deadline is met, the parties would be required to circulate any written comments at least 48 hours before the meeting.  

In other words, the goal is the setting of realistic deadlines on information exchanges and having the parties commit to meeting those deadlines, thereby making the individual meetings as productive as possible.  Tight management here would potentially make the technical proceedings more efficient as well as reduce frustration with the process.
G.
Significant Problems Encountered and How They Were Resolved.

The seventh criterion set forth in the Statement of Work is “significant problems encountered and how they were resolved.” 

There were three crucial junctions in the rulemaking at which significant issues developed.  In each case the problem was overcome.  The manner in which the problems were resolved illustrates the advantages of an information-based negotiation process.  
1.
Technical Assistance for Environmentalists
The first issue to arise involved the technical capacity of the environmental negotiators.  From the outset, it was clear that certain technical issues would be at the center of the negotiations.  These included the efficiency of control methods, the emission factors used by the District, the physical operation of metal finishing plants, and the availability and feasibility of non-toxic alternative plating materials.   
Presumably because of the important role that technical data played, the expert technical consultant for metal finishing industry was at almost every meeting of the Working Group and most subcommittee meetings.  The industry relied heavily upon his technical expertise, and its positions were grounded on technical matters (e.g., the argument that use of the much cheaper fume suppressants was a sufficient control mechanism).  As one industry participant put it, “Thank God” for their expert.
The District staff, of course, has sufficient technical expertise of its own.  By contrast, however, the environmentalists had no technical expertise available, a deficiency compounded by the fact that their basic position was premised on a technical conclusion.  They asserted that add-controls, particularly HEPA filters, were the only reliable control measures and should be widely required.  (However, this position actually rested less on the technical assertion that fume suppressants were inefficient, and more on the belief that only add-on controls could prevent the real problem with fume suppressants: operator error).
 As the negotiations unfolded, the technical issues—emission factors, emissions from specific facilities, etc.--began to predominate.  As this development occurred, the environmentalists became increasingly concerned that their lack of expertise was hindering their effective participation in the negotiation.  For example, at one meeting the environmentalists complained that they had not even seen certain letters that the industry’s expert had sent to the District.   The term that the environmentalists tended to use in describing the situation was a lack of a “level playing field.”
But expertise is expensive, and the environmentalists did not have resources available to hire a consultant on their own.  As a result, they approached the District with a request that the District fund a consultant that the environmentalists could use.
This situation posed a distinct dilemma for the District. It is one that is common to participation of public interest groups in negotiated rulemakings and is likely to arise again if the District uses the process in the future.  On the one hand, the District usually does not fund experts for interested parties as part of its rulemaking.  The District normally can rely on the fact that the parties’ own self-interest will be sufficiently great such that they will secure the resources needed to retain experts.  Here, however, the environmentalists simply did not have those resources.  

Further, their effective participation is essential to fulfilling the theoretical basis of a negotiated rulemaking.  A central tenet of negotiation theory is that all affected interests must come to the table and fully participate.  Without sufficient expertise, the environmentalists could not—at least in their view—effectively fulfill that role.
Ultimately, the District chose to fund the expert.  This was the correct choice for several reasons.  First, without that funding, the environmentalists might well have determined that they could not effectively participate in the negotiation and bowed out, as was their right under the Protocol.  Second, the information submitted by the expert and funded by the District was ultimately shared and available to all participants in the rulemaking.  It was not just used privately, which would be a very different situation.  
Third, given the expense of entire negotiation process to the District, the amount involved was not large.  Finally, the benefit is significant, for the availability of the expert goes a long way toward rebutting the charge, made before, that the imbalance in expertise taints the legitimacy of the entire process.  See Matthew Patrick Clagett, “Environmental ADR and Negotiated Rule and Policy Making: Criticisms of the Institute for Environmental Conflict Resolution and the Environmental Protection Agency,” 15 Tul. Envtl. L.J. 409, 421 (2002) (“Environmental ADR…has been subjected to criticism surrounding the subject’s political legitimacy.  Opponents of ADR have asserted that it tends to favor the party with more resources.”); Brett A. Williams, “Consensual Approaches to Resolving Public Policy Disputes,” 2000 J. Disp. Resol. 135, 147 (2000) (“Some commentators believe that dispute resolution in the environmental context may not serve environmental interests if too much influence is placed in the hands of opposing interests.”)

The same issue will arise in the future if the District again institutes a negotiated rulemaking.  The District should have a consistent policy on the circumstances under which it will consider requests like those made by CBE in this case, and in what amounts support may be available.  

In the end, the presentation by CBE’s expert did not play a large role in the outcome.   The parties’ reactions to that presentation (at least as expressed in the post-negotiation interviews) were perhaps even predictable.  The environmentalists thought that his participation proved critical to their continued effectiveness in the proceedings.  As one put it, “It had a big impact.”  The District staff thought that some of his presentation was useful but that, overall, it was not central to the proceeding.   The industry, not unexpectedly, thought that the expert added nothing.  In particular, they disagreed with his conclusion that the installation of add-on controls might well, in the long run, be cheaper than just using fume suppressants when all costs were considered.
From the neutral perspective of this evaluation, the expert did perform one important service.  As part of his presentation, he agreed with certain statements made by the industry and its experts.  By doing so, he took one of the first steps in the process of bridging the technical gap between the parties.   
2.
Creating Incentives for Industry
By definition, negotiations seek a “win-win” situation in which all the parties gain.  Without the possibility of such mutual benefits, a party in all likelihood will be unwilling to proffer the resources necessary to participate in the negotiation process.
In the case of industry, the “mutual benefit” issue posed a significant problem.  The staff was proposing the imposition of more stringent technological control measures on metal finishing facilities.  The environmentalists thought that the staff’s ideas did not go far enough.  Given these arrayed forces for change, could any possible benefit accrue to industry from a negotiated agreement?  
It can be argued that industry might be willing to participate in the negotiation solely to limit the “damage,” i.e. to argue that there should be the smallest possible increase in required controls.  But industry might not choose to participate.  Instead, it could determine that, under these circumstances, litigation is its best alternative and that it should take an adversarial posture in the rulemaking process, rather than a cooperative one.   Moreover, it might conclude that, given its perception that the Staff was committed to a more stringent rule, its best course of action would be to lobby all the individual board members rather than to waste its time negotiating with the staff.
This reasoning could change, of course, if the industry perceived any benefit from negotiating.  Interestingly, until well in the middle of the Pilot Program, the industry participants appeared quite doubtful about whether the process would lead to a consensus, with certain individual comments indicating their frustration.  At one point, a key industry representative suggested that they were just “wasting their time” with the meetings.  All that changed when the District was able to offer some significant benefits: interaction with the permitting staff and, to a lesser extent, attention to the question of emission factors.  
As was discussed above, a key industry complaint about the District was that the rulemaking staff and the permitting staff were operating independently and inconsistently.  During the negotiation, the District was able to reach outside of the rulemaking staff to bring the industry and the permitting staff together to address certain key issues.  For example, the technical subcommittee was able to reach agreement on the emission factor process for chrome, including the equation to be used.  Further, the Executive Officer assured the industry that staff would make certain efforts in the future to help industry comply, such as through increased training.
The industry representatives indicated in interviews that these actions were extremely important to them.  Just as with the technical expert provided to the environmentalists, the assistance provided by the permitting staff and the assurances of future assistance were benefits that helped keep the industry at the bargaining table.  
Notably, benefits of this kind could not have been secured through the usual “notice and comment” rulemaking process.  The structure of that process, as well as the institutional division of authority within the District staff, does not lend itself to collaboration between the District and the industry outside of the normal rulemaking process.  However, because the negotiation process is informal and the Executive Officer was heavily involved in “making it happen,” this type of collaboration was possible here.


3.
 Technical Knowledge / Credibility
The third issue involved technical data.  Staff and working group members spent a lot of time reviewing technical data, methodologies, and assumptions.  Staff funded a technical consultant for the environmental groups, which helped all parties’ technical understanding of the issues.  The parties had reached agreement on a general framework for the rule, and it appeared that the only step left was to formalize the agreement.  At that point, however, a simple mathematical error was discovered.  The amp hours associated with a 10 in a million risk factor, used for certified fume suppressants for facilities within 25 meters of a residence, was 365,000 rather than 460,000—an error on the order of 20%.  The error, however, had consequences, for it raised the possibility that a greater number of industry facilities would be subject to increased controls than the industry expected.  

Needless to say, this “eleventh hour glitch” was quite disappointing.  It came at a point where the parties thought an agreement was almost in hand.  Moreover, there appeared to be no way to “finesse” a solution around it.  Ultimately, the question appeared to be whether the industry was prepared to accept an agreement that may have greater impacts on small facilities.

At this point, though, the staff’s in-depth technical analysis that had gone into the rule proved particularly helpful.  The staff had characterized the industry in a very detailed manner.  When the staff analyzed the effect of the error, it found that only three facilities were affected.  Moreover, even the effect on these three, given their individual circumstances, was not substantial.  For example, one of the three had already exceeded the original emission threshold.

These facts led the industry to accept the final agreement.  At this late point, one of the parties was unwilling to unravel the agreement even when it had a justification for doing so.  This decision suggests that the level of trust built up at this point was quite high.  Furthermore, when informed of the error, the parties accepted it as a good faith mistake.  There were no accusations about the nature of the mistaken calculation (a mistake that was, indeed, inadvertent and understandable given the time demands placed on the staff by the negotiations).  This development suggests that the underlying agreement was quite strong, rather than fragile.
H.
Consensus and the Method for Achieving It.
The eighth criterion for evaluation in the Statement of Work is “whether consensus building was achieved and, if so, how.”  
The parties indicated in their interviews, and the agreement confirmed, that the negotiations did achieve an agreement on all major issues.  Thus, “consensus building” necessarily occurred.  There were three keys that allowed “consensus building” to take place: actions (1) by the facilitator, (2) by the staff, and (3) by individual participants.
1.
The Facilitator’s Efforts.  

First and most important was the attitude and work of the facilitator.  The principal participants were unanimous in praising his efforts, terming them fair and equitable.  Most importantly, they felt that he was able to structure the negotiation at critical times.
This addition of structure to the process occurred at two key junctures.  First, at about the mid-way point in the negotiations, the facilitator attempted to identify in writing the key “interests” expressed to that date by the various parties.  Negotiated rulemakings are intended to address parties’ interests, and the parties to the Pilot Program had spent several meetings expressing their viewpoints and floating various ideas.  The facilitator’s attempt to reduce those interests to writing signaled that the negotiation would enter a new phase and it began to focus the parties’ attention on possible solutions.                                                                                                                                                                                                                                                                                        
Second, and later in the process, the facilitator drafted a “framework” for potentially reaching consensus on the various specific issues raised.  This model suggested the key tradeoff in the negotiations: stronger controls for facilities within 25 meters of sensitive receptors, with special treatment given to small sources.  
Finally, the facilitator utilized the technique of establishing subcommittees to resolve issues. The most important subcommittee was the “Issues Resolution Subcommittee,” which consisted of key participants from the stakeholders.  The use of this subcommittee was efficient.  It met six times between November 2002 and January 2003, a critical point in the progress of the negotiations.  Formation of the subcommittee allowed a small group of people to resolve the core issues with the assurance that, because the small group was representative of the larger Working Group, the entire Working Group would probably agree to any solution proposed by the subcommittee.  
A second subcommittee was established to play the important role of addressing technical issues.  The Technical Subcommittee allowed the District’s technical staff to directly interact with the industry’s technical consultant.  This process worked very well and added momentum toward building agreement.  After the first meeting of the Technical Subcommittee, one industry representative commented that the meeting “was one of the best meetings he had attended on the resolution of substantive issues, and was the beginning of an effective dialogue to resolve remaining technical issues.”  Meeting Summary (June 25, 2002), 2. 

A third subcommittee was to investigate pollution prevention.  Potentially, this latter subcommittee, which met twice, could be very important in a negotiated rulemaking involving a District air quality regulation where alternative forms of industrial production are possible.  If a solution can be found to prevent pollution through using alternative materials in a production process, a “win-win” bargaining scenario arises, and the path to an agreement becomes much easier.  See Charles C. Caldart and Nicholas A. Ashford, “Negotiation As a Means of Implementing Environmental and Occupational Health and Safety Policy,” 23 Harv. Envtl. L. Rev. 141, 146 (1999) (suggesting that face-to-face bargaining has “the potential that creative solutions to difficult issues may be found as differences are understood and addressed,” and that “[s]uch a result might come…through the identification of opportunities for innovative technological responses within the regulated community.”); Mark Seidenfield, “Empowering Stakeholders: Limits on Collaboration As the Basis for Flexible Regulation,” 41 Wm. & Mary L. Rev. 411, 452 (2000) (“Intense negotiations with others who do not share one’s perspective…can foster path-breaking solutions.”)
In this case, however, such solutions were not possible to be mandated for a couple of reasons.  First, while there are non-toxic alternatives to chrome, in the industry’s view they do not perform sufficiently well due to what it termed “thickness limitations.”  That objection, in itself, was not necessarily fatal; often, initial perceptions are that any change to the use of pollution preventing materials is infeasible.  However, much of the metal finishing that occurs in the District is carried out pursuant to specifications from large customers, such as the United States government.  Unless those specifications change, the metal finishing facilities must follow them.  Thus, because there could be no change to specifications in the short term, a mandate for “pollution prevention” solutions was not feasible.  However, Rule 1469 inherently encourages pollution prevention because processes not containing hexavalent chromium are not subject to the rule.

Overall, no part of the facilitator’s work was a total surprise. The techniques discussed above—identifying interests, suggesting models for solutions, and using subcommittees—are an accepted part of negotiated rulemakings.  He also used other recognized techniques.  For example, late in the process, he suggested to parties that if they rejected a particular provision of the agreement that was being outlined, they bore the “burden” of offering an alternative solution.

The key in this case is that the facilitator used the techniques very skillfully.  His impartiality and skillfulness gained the trust and respect of the parties, which is essential.

One final anecdote provides a telling illustration.  At one meeting of the participants rather late in the process, the facilitator’s plane was slightly delayed.  The meeting started without him.  However, it immediately became clear to an observer that the tone was different; the parties’ comments were sharper, and the civility level fell.   The facilitator then arrived, and the tone reverted to the “usual” one that had prevailed throughout the process.
2. The Staff’s Efforts.  
Second, the work of the District’s staff was essential to the outcome.  Several aspects of the staff’s work were important.  


a.
Data Exchanges
One was the sheer effort put forth by the staff to respond to issues raised during the negotiating sessions.  A key feature of a negotiated rulemaking is that interest groups can request information from the District in great volume.  In this sense, negotiated rulemakings are quite different from the normal rulemaking process, in which there is no formal means for making such requests (other than through requests for public records under the Public Records Act).  In negotiated rulemakings, as issues arise during the negotiations, parties can suggest (and often do suggest) that obtaining certain specific information would be very helpful.  Such a request can include information that is not readily available and must be compiled by the staff.
In the post-negotiation interviews, the parties agreed that the staff had been very responsive to the informational needs of the parties.  They recognized that data requests had placed a significant burden on the staff, and some thought that some information came later in the process than they would have liked.  But, overall, the response to the staff’s efforts was extremely positive.

The use of these staff resources is a significant issue for the District.  A small example illustrates the kind of effort required by the staff.  The meeting summary of the third Working Group meeting indicates that the District’s Planning and Rules Manager was discussing a “Yellow Pages” survey—calls to metal plating companies listed in the yellow pages.  Industry had suggested this action as a means of locating unpermitted companies.  The summary states: “…about 400 companies were identified, with about 50 of those companies permitted, but not in the database staff had used for the industry characterization.  Phone calls were made to 130 of these facilities…Additional follow-up will be conducted.”  Meeting Summary (June 6, 2002), 3.  

The time spent by the staff during these negotiations was extensive.  At the time of the post-negotiation interviews, the District had not yet calculated the extra work that the negotiations entailed above the efforts that would occur in a normal rulemaking.  However, District representatives confirmed that a very large amount of staff resources had been used.   The efforts put considerable stress on the staff.
In the future, the District must expect that this same expense will occur.  Indeed, while the Pilot Program was a fairly complex undertaking with an underpinning of technical detail that consumed time, it was certainly not the most complex rule that the District has ever adopted.  It is foreseeable that if the negotiated rulemaking format is used in other contexts, the drain on staff resources could be even greater.  That is an important fact to consider in deciding which issues should be committed to the negotiated rulemaking approach.
There are a couple of “silver linings” here, though.  First, in the vast majority of cases, reaching a consensus will avoid the litigation that often follows the adoption of a bitterly contested rule.  In a negotiated rulemaking, it is far less likely (though not impossible, as EPA experience has shown at the federal level) that a rule will be challenged in court.  Thus, the potential for savings in litigation costs in controversial rules is very significant.  
Second, even if consensus is not reached on all issues, both the remaining issues and the basis for the disagreement will be clarified.  By the time the proposed rule reaches the Board, the disputes are likely to be less about unresolved technical questions (e.g. feasibility of controls, cost of controls, number of industry affected, etc).  Instead, the basic dispute will be one over policy.  In other words, the negotiation process will serve to resolve the technical questions and leave the unresolved policy questions for the Board to decide.  This outcome, in itself, would be useful, even if the overall negotiation did not produce an agreement.  See Administrative Conference of the United States, Negotiated Rulemaking Sourcebook 230 (1995) (“Negotiations that do not end in consensus may nonetheless provide the agency  with invaluable information about the parties and the issues…Agencies that have had negotiations end short of consensus have reported that the additional knowledge gained during the negotiations made the process worthwhile.”)


b.
Civility Level
Another important feature of the staff’s work, not to be overlooked, was its “evenhanded” temper.  Participants praised the District’s Planning and Rules Manager for handling even tense situations with an extremely professional demeanor.  This contribution is hard to value, but it is very real and at times can be critical to keeping the negotiation process on track.


c.
Involvement of the Executive Officer
A third feature of the staff’s work, the most important one, was the consistent involvement of the District’s Executive Officer.  All of the parties strongly opined that, without his direct participation, the negotiations could not have succeeded.  
This conclusion is consistent with a more generic principle governing regulatory negotiations: the commitment of the agency’s top management to the process is critical to success.  The reason is relatively obvious.  Negotiations are resource-intensive, and the parties will not commit to a process without some assurance that, if an agreement is reached, the agency is very likely to accept and implement it. 
The interviews with the participants identified two important consequences that resulted from the Executive Officer’s involvement.  First, through use of his authority the Executive Officer is able to commit the agency to specific actions in a way that lower staff members are not empowered to do.  At several important points during meetings the District’s Executive Officer agreed to take certain specific actions, and by doing, he simply resolved an issue.  For example, he committed agency resources in other areas of the organization (e.g. the permitting section).  This type of decisiveness is vitally important to moving the negotiations on toward a resolution.
One example illustrates the effect.  During the seventh meeting of the Working Group, the parties had identified the “sensitive receptor” issue and were engaged in intense discussion about addressing it.  A principal industry representative said that data should be segregated based on schools and sensitive receptors.  When it became clear that there was no actual data on this point, the Executive Officer was able to move the process forward simply by stating, “We’ll go measure.”
The Executive Officer’s presence also signals that the District is taking the negotiations very seriously.  It is willing to commit the time and energy of its most senior manager.  In turn, this willingness signals to the parties that they have the agency’s full attention and are in a position to reach an agreement at the staff level that will be conclusive.
In this respect, the District’s use of the negotiated rulemaking process has a significant advantage.  In larger federal agencies, even if the individual representing the agency in negotiations is a higher level official, that person is not likely to have the power to bind the agency in areas such as resource commitment.   In the District’s case, the personal involvement of the Executive Officer makes this possible.  This advantage enhances the possibility that the parties will reach agreement.

The importance of the Executive Officer’s involvement cannot be overstated.  Participants interviewed after the conclusion of the negotiations used phrases such as “absolutely imperative” and “cannot be done without him.”  This participation, however, also comes at a significant price: commitment to a negotiated rulemaking is a serious drain on his time.  While, in this case, the outcome was successful, in other cases-- which are inevitable –the negotiations will fail.  See, e.g., “Biotechnology: Two-Year Effort to Build Consensus Among Stakeholders on Regulations Fails,” Daily Environment Report (June 3, 2003).  The District and the Executive Officer must be prepared to accept the “time drain” that occurred during such negotiations (although, as noted above, there can be benefits even from an unsuccessful negotiation).  
3. The Other Participants’ Efforts.  

Finally, the third factor that led to “consensus building” was the efforts put forth by the individual participants, particularly those from industry and the environmental interests.  

While this factor is crucial, it is very hard to evaluate.  Negotiations are by nature quite personal, as parties interact in lengthy meetings over long periods of time (in this case, over a year).  A group dynamic develops that is hard to predict, as individual personality traits of persons participating in the negotiation can make a big difference.
In the case of the Pilot Program, the parties ultimately interacted well.  Part of the success of the interaction grew out of new-found respect and understanding of other parties.  Some aspects of this interaction surfaced in small items revealed in the post-negotiation interviews.  
For example, during the process the environmental interests learned more about the difficulties that this industry faces, such as foreign competition.  They also realized that the segment of the industry participating in the negotiations was very concerned with educating the operators of individual facilities on how to comply.  The industry, in turn, learned about the deep-seated convictions that the environmentalists had about impacts of toxic emissions on surrounding communities.  

This kind of understanding does not change views.  For example, the industry today continues to believe that the incidents at Barrio Logan and Suva School were not representative of conditions generally.  Still, it does lead to a measure of respect for opposing views that is important to reaching a consensual solution.
However, the “respect” issue, while important, should not be overstated.  The most important issue is still whether parties prove flexible enough to work together for the kind of collaborative solution that occupies the core of a negotiated rulemaking.  In large part, whether a solution is acceptable depends on whether its features sufficiently serve a party’s interests.  Thus, each party in this negotiation undertook a “cost-benefit” calculation to determine whether they could accept the outcome.  
There is no way of predicting the outcome here.  In the present case, given past relations between the District and the industry, and the almost moral basis for the environmentalist concern, there was strong reason to doubt whether “consensus building” could actually occur.  But it did.
VIII.
RECOMMENDATIONS FOR CHANGES IN ANY FUTURE AQMD NEGOTIATED RULEMAKINGS
The last criterion is “recommendations for any changes if AQMD does negotiated rulemakings in the future.”  Because of its importance, the Evaluation treats it in a separate section.

A. Negotiated Rulemaking and Its Limits

The outcome of the Pilot Program suggests that the District should attempt to use this format again in the future.  The program showed that it can succeed, if success is defined as reaching an agreement that all interested stakeholders can support.
The outcome of the Pilot Program also suggests that much of what was done during the program should not change.  Indeed, in their post-negotiation interviews, the participants had very few suggestions about changes.
Because the metal finishing negotiation was a “pilot” project, the steps leading to the negotiations and many of the decisions made about it were necessarily ad hoc. Nonetheless, a review of the course of the negotiations, interviews with the participants, and an examination of the literature suggest a number of points that warrant consideration as the District evaluates when to use the procedure in the future.
First, a word of caution.  While negotiated rulemaking worked well in this case, it certainly will not always lead to successful outcomes.  This much is apparent from the experience at the federal level.  If negotiated rulemaking were a panacea that could eliminate regulatory conflict, it would be much more widely used at the federal level, where there is considerable experience with it.  In fact, however, EPA now uses the process less than it did in the early 1990’s.  Although there is no official explanation for the decrease in regulatory negotiations, and other explanations are possible, it may be that the limits to use of this process are now more apparent.
Furthermore, it is easy to see how the Pilot Program negotiations could have broken down without a successful outcome.  Unlike the normal rulemaking procedure, the negotiation process is fraught with uncertainties and is unpredictable.  

Nonetheless, the Pilot Program certainly showed that it can be useful and can produce significant benefits.  One important point is that the District’s rulemakings have certain features of “size” associated with them that are helpful.  For example, in general the number of parties interested in the District’s rules is not so large as to be unwieldy, as can be the case at the federal level.  At the same time, the stakeholders that appear before the District are normally quite sophisticated.  They understand the District’s purpose, its function, and its administration—knowledge that is helpful background to any negotiation.  Finally, as noted above, the size of the District allows the personal involvement of the Executive Officer, a large “plus” in the negotiation process. 

In short, the District’s regulatory environment appears to be favorable to the use of regulatory negotiation.  There, however, a number of lessons from the Pilot Program that should be considered.
B.
Considerations in Using Negotiated Rulemaking in the Future

1.
Formalizing the “Convening” Process

 One important lesson is to put sufficient time in beforehand to determine whether to use negotiation in a specific context (i.e. in negotiation terminology, whether to “convene” a negotiation).  The literature suggests that putting in the work beforehand is critical.  See Negotiated Rulemaking Sourcebook, supra, at 123 (“The importance of the convening process cannot be overstated.”)
The District should consider drafting a protocol of steps to regularize the procedure it will follow in making the decision to use negotiated rulemaking.  The protocol would simply systematize the steps that are followed in deciding whether to open a negotiated rulemaking.  It need not be lengthy, but it would ensure that the decision about when a negotiation should occur is carefully considered.  Given the resources involved, such careful consideration is critical.
2.
Choosing Topics for Negotiation

The core of the convening process is determining what subjects our suitable for negotiation.  This determination requires identification of those particular issues that are most relevant to the decision.  For example, the federal Negotiated Rulemaking Act, 5 U.S.C. § 581 et seq., lists the key factors as:
(1). Whether there are a limited number of interests that will be significantly affected by the regulation;
(2). Whether there is a reasonable likelihood that a negotiating committee can be convened that will represent the interests of those affected and that will negotiate in good faith to reach a consensus;
(3). Whether the negotiation process will unreasonably delay issuance of the regulation;
(4). Whether the agency has adequate resources to support the committee; and
(5). Whether the agency, to the maximum extent consistent with its legal obligations, will use the committee consensus as the basis for the proposed regulation.

In the District’s case, several considerations are critical in the convening determination.
a. Determining the Capability and Interest of Parties in Participating

One obvious consideration is the tremendous use of staff resources that negotiation entails.  At the outset, the District needs to assess whether it can commit the staff resources that will likely be needed.  In doing so, it should consider its experience in the Pilot Program: the resources needed turned out to be much greater than originally expected.  

Another critical factor is whether all interests can be effectively represented.  See Negotiated Rulemaking Sourcebook, supra, at 126 (listing “unwillingness to participate by one or more key parties” as one of four obstacles to negotiation).  The burden of participation is particularly difficult for public interest groups.  At the outset of the Pilot Program, it was not clear at all that the environmental interests would fully participate in the process.  In the Pilot Program, the burden fell on one group, CBE, and one individual member.  
Deciding whether to commit his time was a serious decision for CBE. That organization’s workload structure centers on pursuing various specific projects.  Because of its limited resources, the organization carefully considers how it will use its time and personnel.  
Emissions from the metal finishing industry was not one of the organization’s current priorities and had not been for some time.  But at one time the Suva School incident had been a priority issue for CBE, and it had put considerable resources into that problem at the time, including producing a report on it.  Furthermore, the possibility of reducing emissions to sensitive receptors and nearby communities was attractive to CBE.  

In the end, it decided to participate.  But that determination was not a foregone conclusion, by any means.  Furthermore, during the negotiation, CBE took the initiative to bring in EHC, which had considerable expertise in this field and was willing to participate because it had been heavily involved with Barrio Logan.  CBE apparently felt the need for additional help during the process when it turned out to be more time-consuming that anyone originally thought.


The point is that achieving sufficient public interest participation to undertake negotiations will not always be easy.  The issue must be explored thoroughly by the District before deciding whether to convene a negotiation.  If such representation does not take place, or if it is not fully committed, the course of the negotiations becomes very different and will begin to look like a negotiation solely between the District and the industry.  The negotiated outcome will not truly reflect all the interests involved and may well be attacked for that reason.
b. Choosing Individuals to Lead the Convening Evaluation
 
Determining whether to proceed in a negotiation involves contacting various parties to discuss whether a negotiation is appropriate, from their perspective.  One possibility is that an outside facilitator is best equipped to make these contacts, since the facilitator knows best what to look for.  An advantage here is that the parties may be more candid with the facilitator than they would be if District staff contacted them and made inquiries about the possibility of a negotiation.  
A counter-concern, however, is the facilitator may not be seen as entirely neutral on this question, because the same person would likely lead any subsequent negotiations.  It may be that a more neutral person on the District staff, one who was not part of the Rules staff and thus had more neutrality, should be in charge.  Alternatively, someone from outside the agency could lead the convening determination, but a separate facilitator could actually undertake the actual negotiations, if they occur.
c. 
Choosing Disputes Amenable to Negotiation


The most important of the convening issues is whether the dispute itself is suitable for negotiation. Consequently, it is very important to reflect on the kinds of disputes before the District that lend themselves to negotiation.  
The metal finishing rule was chosen for the Pilot Program because it was a kind of “mid-range” dispute.  It would be difficult to reach agreement, but it was not the most contentious issue that the District has faced.   The question now, in light of the Pilot Program, is whether there are any generalized criteria that can be used to determine which disputes are more suitable to resolution through a negotiation process.
Unfortunately, there is no simple answer to this question.  Neither the parties nor the literature are in full agreement.
When asked about the general kinds of disputes that the District could address through negotiation, the participants had no clear consensus on the kinds of disputes that would be appropriate for negotiated rulemaking.  Most had no useful advice in the area; with others, the advice seemed questionable.  
For example, one thought that “controversial rules make good candidates.”  However, if the core of the controversy is a dispute over values, that kind of “controversy” would be almost impossible to mediate.  See, e.g., Program Evaluation Division, Environmental Protection Agency, “An Assessment of EPA’s Negotiated Rulemaking Activities” (Dec. 1987) 13 (consensus is most likely when a negotiation “does not involve any extremely controversial national policy” and “[t]he policy implications of the issues to be resolved are more-or-less limited…”)  Other academic commentators, however, disagree.  See Philip J. Harter, “Assessing the Assessors: The Actual Performance of Negotiated Rulemaking,” 9 N.Y.U. Envtl. L.J. 32, 38 (2000) (agencies have used regulatory negotiation “to help resolve particularly difficult, contentious issues that have eluded closure by means of traditional rulemaking procedures.”)

  Another, quite recent article surveying the literature concluded that “the prevailing view [is] that the process is best used sparingly, and even then, only for narrow questions of implementation.”  Regulatory Negotiation and the Legitimacy Benefit, supra, 31 Envtl. L. Rptr. 10811.  This article, however, recommends just the opposite: much more frequent use of regulatory negotiation.  Id.
Given this lack of agreement on the criteria for what controversies are amenable to negotiation, this Evaluation suggests that the District’s convening evaluation should seek to answer four questions: 

(1). Is there likely to be “room” for negotiation?  In other words, the possibility for tradeoffs must exist.  Alternatively, if that is not apparent at the outset, at least the possibility must exist for creative solutions that can expand the range of options available to the parties, and thus make a solution possible.  
This criterion could limit the possibility for use of negotiated rules at the District.  For example, if a rule is part of the State Implementation Plan and requires the District to obtain a specific amount of emission reduction, there may not be sufficient room for tradeoffs in the rule adoption such that a negotiation could occur.  See Negotiation as a Means, supra, 23 Harv. Envtl. L. Rev. at 200 (suggesting that negotiated rulemaking may be inadvisable if the rule requires promulgation of an unexpectedly stringent standard and it is more likely to have success where “desired technological change is likely to come more easily.”).
(2).  Is there sufficient representation available from all interested parties?  In particular, the District must determine the “public interest” advocates will be able to fully participate.  Without them, the negotiation is not truly balanced to reflect all interests, and the dynamic of the negotiation will be very different from that which occurred during the Pilot Project.  

At the same time, the District must determine whether all aspects of industry are represented.  In particular, larger companies have the resources to participate in rulemakings where smaller companies cannot afford the time.  Yet differences in their interests may emerge, during the negotiations.  For example, larger companies may be able to afford controls that small businesses cannot.  As a result, it is critical that the interests of these small businesses are heard. 

(3).  Can the District commit the extensive resources needed for negotiation?  This is an internal management matter, but it should be faced directly.
(4).  Finally, is there sufficient time to negotiate?  In particular, the SIP contains a timetable for rule adoption, and a negotiation by definition can be lengthy.  The two timetables may collide.  

This does not mean, however, that no SIP measure can be the subject of a negotiation.  For one thing, there are ways of putting some cap on the length of the negotiation.  The parties should be “pressured” to move the negotiation along by imposing deadlines to reach agreement, or because, if no agreement is reached, the District will act by proposing a rule on its own. This idea of a timetable is stressed in the literature. See, e.g., Negotiated Rulemaking Sourcebook, supra, at 215 (“The ‘axiom’ that 90% of the progress in a negotiation occurs in the last 10% of the time allotted seems to apply to reg-neg.  It is important for the negotiations to be driven by a deadline, whether statutory, judicial, or based on the agency’s own regulatory agenda.”)  

Still, if a negotiation is going well, it cannot be subject completely to an outside timetable.  The purpose of the negotiation is to fully air the issues, and some of those issues might be unexpected and take time to resolve.  SIP deadlines could pass.

In summary, in the District’s situation, these three criteria—room for negotiation, adequate representation from all interested parties, and sufficient time to negotiate—are most important.  However, the final decision about whether to convene requires a balancing of these factors with a variety of other considerations (e.g. the current state of technology, the parties’ regulatory history, etc., the capabilities of the individuals who are likely to do the negotiating, etc.)  The point here is that the District must take time to explore these various considerations before it decides to undertake a specific negotiated rulemaking.  It should have a written process for doing so.
3.
Funding Technical Investigations  
The District must consider when, and to what extent, it will be willing to support technical investigations by parties, such as environmental groups, during negotiations.  This issue was discussed above in Part VI-G-1 of this Evaluation.  The Evaluation recommends that the District must be prepared to make limited financial commitments to do so, as the benefits are sufficient to outweigh concerns about the propriety of such action. 
4.
Streamlining Exchange of Technical Data
Interestingly, much of the literature warns against undertaking a negotiation where technical support for the rule does not exist.  See, e.g.,  An Assessment of EPA’s Negotiated Rulemaking Activities, supra, at 12 (negotiated rulemaking is not necessarily the best way to obtain data).   In the case of the Pilot Program, however, it was the gathering of technical data that, in large part, allowed the parties to reach an agreement.  
If technical exchanges are part of a District negotiation, however, they must be managed properly.  As the Evaluation makes clear above in Section VI-F-2, there is some room for improvement by setting ground rules for exchanges of data and for other types of exchanges.  Those ground rules will maximize the efficiency of the actual meetings of the participants, and thus contribute to the possibility of reaching agreement.  
5.
Establishing the Role of Governing Board Members

If the District uses negotiated rulemaking in the future, members of the Governing Board are going to have to decide how they will interact with the process.  The issue is sufficiently important that they should consider adopting a policy on the Board’s role in any negotiated rulemaking.  
There are a couple of issues.  In the Pilot Program, the Board Chair was present at the first two meetings, but not for the remainder, and she did not participate in the substantive discussions.  It is conceivable, however, that in the future individual Board Members may want to participate more fully in the negotiations.  If they do, the Board will have to consider how it will internally keep itself briefed on the issues, consistent with the Brown Act.  
The individual Board member also must consider the effect of that participation on the parties.  For example, a party to the negotiations might assume that if an individual Board member takes a position, the other members of the Board will agree.  However, that conclusion might be an inaccurate assumption.
Most importantly, what must be avoided is partial participation by a Board member, i.e. intermittent appearances and uneven interplay with the issues.  Participation of this type runs the risk of undermining the Staff’s work in the negotiation while, at the same time, impeding the facilitator’s delicate role of helping the parties’ reach agreement.  The facilitator for the Pilot Program has indicated that, in other situations, this problem has arisen.
If Board members are to be involved, they must be fully committed to the time required and the effort needed to immerse themselves in details.  Otherwise, the process is best served by no involvement as participants in the actual negotiations.
Given the time demands imposed by a negotiated rulemaking, it is more likely that Board members will not be able participate fully. If they do not, they will have to consider how they will interact with participants in the negotiations.  
In the Pilot Program, the parties deliberately refrained from lobbying board members.  They viewed it as an element of “good faith” in the negotiations, and they considered their commitment to refrain from lobbying to be an important concession on their part.  In future negotiations, however, it is conceivable that parties may not take this attitude and may, instead, attempt to affect the negotiations by lobbying board members during the process.
Board members, of course, have the right to meet with whomever they wish, consistent with legal constraints.  But lobbying efforts can certainly have an effect on the negotiations, particularly if one party feels that it has less access to or influence with Board members than others. 
The point here is that these issues should be considered before they arise in an actual negotiation.  If the Board decides to use negotiated rulemaking in the future, as this report recommends, the adoption of a Board policy dealing with the role of Board members would be helpful. 
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