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FRIDAY, JULY 8, 2005
Notice having been duly given, the regular meeting of the South Coast Air Quality Management District Board was held at District Headquarters, 21865 Copley Drive, Diamond Bar, California. Members present:

William A. Burke, Ed.D., Chairman

Speaker of the Assembly Appointee

Supervisor S. Roy Wilson, Ed.D., Vice Chairman

County of Riverside

Supervisor Michael D. Antonovich (arrived at 10:10 a.m.)
County of Los Angeles

Ms. Jane W. Carney 

Senate Rules Committee Appointee

Mayor Beatrice J. S. LaPisto-Kirtley

Cities of Los Angeles County – Eastern Region
Councilmember Jan Perry (arrived at 9:25 a.m. and left at 12:05 p.m.)
Cities of Los Angeles County – Western Region

Mayor Miguel A. Pulido (left at 10:30 a.m.)
Cities of Orange County
Supervisor James W. Silva

County of Orange

Ms. Cynthia Verdugo-Peralta (left at 10:40 a.m.)
Governor’s Appointee


Mayor Dennis R. Yates 

Cities of San Bernardino County
Members Absent:

Mayor Ronald O. Loveridge 

Cities of Riverside County
Supervisor Gary Ovitt 

County of San Bernardino

CALL TO ORDER:  The meeting was called to order by Chairman Burke at 9:10 a.m. 

· Pledge of Allegiance:  Led by Mr. Silva. 

· Opening Comments
Chairman Burke. Announced that items on the agenda would be taken out of order to facilitate schedule conflicts by Board Members and audience members who wish to testify.


Dr. Barry R. Wallerstein, Executive Officer. Announced that the update on the California Hydrogen Highway Network Blueprint Plan would be delayed to the September 9, 2005 Board meeting; and action on Agenda Item No. 33 [Overview of CARB/Railroad Statewide Agreement and Consideration of Further AQMD Action] would be the first matter discussed on the agenda.
· Update on California Hydrogen Highway Network Blueprint Plan
This item was continued to the September 9, 2005 Board meeting.
CONSENT CALENDAR

1.
Minutes of June 3, 2005 Board Meeting

2.
Set Public Hearings September 9, 2005 to Consider Amendment and/or Adoption to AQMD Rules and Regulations to:

(A).
Adopt Proposed Rule 1401.1 - Requirements for New and Relocated Facilities Near Schools


(B).
Adopt Proposed Rule 1156 - PM10 Emission Reductions from Cement Manufacturing Facilities

(C).
Amend Rule 1118 - Emissions From Refinery Flares


*(D).
Amend Rules 1186.1 - Less-Polluting Sweepers and 1196 - Clean 


On-Road Heavy-Duty Public Fleet Vehicles

3.
Execute Contract for Port- and Railroad-related Projects

4.
Execute Sole-Source Contract to Conduct Locomotive Emissions Testing

5.
Approve Carl Moyer Program Guideline under SB 1107 and AB 923 and Issue Program RFP for FY 2004-05, and Amend Three Contracts and Execute Contract for FY 2003-04 Carl Moyer Program

6.
Issue Program Announcement and Application for Installation of Oxidation Catalysts After-Treatment on Diesel School Buses

7.
Issue Program Announcement for Projects under Rule 1121 Mitigation Fee Program

8.
Issue Program Announcement for Air Quality Improvement Projects Funded by Rule 1173 Mitigation Fees

9.
Authorize Purchase of PeopleSoft, Oracle and LibertyNet Software Support

10. Approve Award Modification for County of Orange as Part of FY 2003-04 

AB 2766 Discretionary Fund Work Programs; Grant MSRC Authority to Adjust Project Costs Up to Five Percent; and Authorize Board Chairman to Execute Modified Agreement

11.
Revise Class Specification

12.
Confirm Amendments to Rule 1110.2 - Emissions from Gaseous and Liquid-Fueled Engines

13.
Public Affairs Report

14.
Report to Legislature and CARB on AQMD's Regulatory Activities for Calendar Year 2004

15.
Hearing Board Report

16.
Civil Filing and Civil Penalties Report

17.
Lead Agency Projects and Environmental Documents Received by AQMD

18.
Rule and Control Measure Forecast

19.
Report on Major Projects for Information Management Scheduled to Start During First Six Months of 2005-06

20. Report on Clean Cities Programs within AQMD Boundaries


BOARD CALENDAR

22.
Administrative Committee                                              
23.
Investment Oversight Committee                           

24.
Legislative Committee                                        

25.
Mobile Source Committee                                            

26.
Stationary Source Committee                                   

27.
Technology Committee                                                 

28.
Mobile Source Air Pollution Reduction Review Committee

29.
California Air Resources Board Monthly Report (No Written Material - Transcripts of the meetings are available at CARB's web site, www.arb.ca.gov)

30. Inter-District Transfer of Emission Reduction Credits to Antelope Valley Air Quality Management District  
*Written Comments Submitted by:

County of Los Angeles Department of Public Works 
ON MOTION OF ​DR. WILSON, SECONDED BY                    MS. LaPISTO-KIRTLEY, AND UNANIMOUSLY CARRIED (Absent: Antonovich, Loveridge, Ovitt, and Perry), THE   BOARD: 1) APPROVED AGENDA ITEMS 1 THROUGH 30;                         2) ADOPTED RESOLUTION NO. 05-25, APPROVING LOCKHEED MARTIN’S REQUEST FOR INTER-DISTRICT TRANSFER OF VOLATILE ORGANIC COMPOUND EMISSION REDUCTION CREDITS AND OXIDES OF NITROGEN EMISSION REDUCTION CREDITS FROM THE SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT TO           THE ANTELOPE VALLEY AIR QUALITY MANAGEMENT DISTRICT; AND 3) ADOPTED THE FOLLOWING POSITIONS ON LEGISLATION, AS RECOMMENDED:  

SB 109 (Ortiz) Air Pollution: Minor Violations: 
           Support

Stationary Sources: Prosecution of Violations                 
SB 467 (Lowenthal) Carl Moyer Air Quality 
           Support
Attainment Program                                                         

SB 578 (Escutia) Railroads: Safety                                 Support if Amended
SB 757 (Kehoe) Oil Conservation, Efficiency,                 Support in Concept
and Alternative Fuels Act                                                 

SJR 13 (Escutia) Railroad Safety                        
Support with   

                                                                                           Amendments

HR___ (Cox) Hydrogen Highways Green Light Act         Support in Concept
21.
Items Deferred from Consent Calendar – None.

Agenda Item No. 33 was taken out of order.

OTHER BUSINESS
33.
Overview of CARB/Railroad Statewide Agreement and Consideration of Further AQMD Action




Peter Greenwald, Senior Policy Advisor, gave the staff report. The Executive Officer of the California Air Resources Board (CARB) negotiated and signed a Memorandum of Understanding (MOU) behind closed doors and without public participation with the Burlington Northern Santa Fe (BNSF) and Union Pacific Railroad companies. The stated goals of the MOU limit locomotive idling, emissions, and fuel sulfur content; assess health impacts of railyards; and identify and implement control strategies. However, it is AQMD staff’s view that many elements of the MOU are seriously flawed. It contains a termination clause which allows the railroads to walk away from its obligations; and efforts by state and local agencies to adopt new statutes and regulations and enforce more existing stringent requirements are being undercut.  
Staff’s concerns regarding the MOU are as follows:

· The establishment of a statewide program to address locomotives with visible excess emissions which imposes no penalties, and penalties for failure to repair a violation are not assessed until four days after detection. AQMD has had past executed enforcement settlements requiring railroads to repair locomotives within 10-18 hours.
· Railroads are required to prepare emission inventories for selected railyards, and CARB will use the data to prepare health risk assessments at the state’s expense. The submittal of the inventory could take 21 to 33 months, in contrast to AQMD’s proposed rules whereby the inventory and risk assessment is prepared within       12 months.  
· No levels of risk triggering, a requirement to control emissions, or a schedule for risk reduction is specified in the document. AQMD does not support the 60-minute time limit for idling locomotives not equipped with anti-idling devices.
· Requires that 80 percent of the fuel pumped into locomotives in California must be low sulfur, but there is no requirement that any particular amount of fuel be actually pumped in California. This allows the use of EPA diesel fuel which would result in less emission reductions due to higher aromatic content.
· There is no language that requires the railroads to actually reduce any particular amount of emissions; there is only a commitment for the railroads and CARB to meet to evaluate medium and long term measures, but no commitment to implement any such measures. 

· CARB must give notice and “reasonable time” to the railroads to correct a violation. Some violations are punishable in penalties by up to $40,000 per month, but only if the violation extends beyond 180 days. 
· Penalties are not allowed if the violation is due to “unforeseen or uncontrollable circumstances,” which provides railyards ample opportunities to dispute penalties. 

· AQMD does not believe public funding sources should be used to pay for mitigation measures and devices such as anti-idling equipment which saves money while industrial and commercial facilities are required to implement risk reduction programs without such public funding.
In conclusion, the outlined comments could have been provided to CARB and beneficial, versus negative, impacts could have been achieved had AQMD and the public been provided the opportunity to participate and provide input prior to the execution of the MOU.   


Staff recommended that the Board direct staff to send a letter to CARB expressing its view that a state agency should not enter into any future agreements with such broad implications and without full public input, and request that a public hearing be held and the appropriate changes be made to the MOU in response to public comments. 
(Ms. Perry arrived at 9:25 a.m. during staff presentation)



The following individuals addressed the Board to comment on Item       No. 33. 

SUSAN DEVER, Chair of the South Bay Cities Council of Governments, 

            Councilmember, City of Lomita

MARISELA CERVANTES, representing Senator Martha M. Escutia


HENRY LO, representing Senator Gloria Romero

JIM STEWART, Sierra Club Air Quality Committee/Earth Day Los Angeles
MARLENE SHINEN, Save Our Community

MARISELA and JOCELYN KNOTT, Residents of the City of Commerce

DEIRDRE BENNETT, Mayor, City of Colton


PAUL LEON, Mayor, City of Ontario

TINA DEL RIO and NANCY RAMOS, Councilmembers, City of Commerce

JACQUELIN MC HENRY, Councilmember, City of Claremont

ANELA FREEMAN, representing Congresswoman Hilda L. Solis


LAURA CORNEJO, representing the City of Montebello________
· Demanded that before CARB takes any steps to implement the terms of the agreement that a public hearing be held to allow the public and local officials to voice their concerns, and that the MOU be amended based on the comments.

· Noting that the health and welfare of the Board’s constituents should not be bargained behind closed doors, expressed opposition to the MOU and to CARB’s Executive Officer bargaining and entering into the MOU without full public participation. 
· Expressed concern with the “poison pill” provision that undermines the efforts of lawmakers and local officials to reduce emissions, and blocks air districts agencies from taking separate action to enhance air quality measures or reduce emissions without making the agreement null. 
· Expressed the need for open sessions, better government, time limits on locomotive idling, and for the railroads to be neighbor- friendly. Expressed support for any efforts that call upon railroads to be more accountable to the residents and cities.

· Expressed the need for stricter regulations and legislation concerning toxic emissions produced by derailments for the sake of people who live near the railroads and for communities that have railroads in its cities.      
· Expressed support for AQMD-sponsored railroad legislation that  will improve air quality, minimize idling, and place limits on emissions that hinder AQMD’s ability to achieve its goal of clean air in Southern California. 
· Noted that the MOU is an environmental justice issue. It only allows for a 20 percent emission reduction, and allows railroads to buy their way out of clean up with penalty payments. 

· Noted concern about the trains’ close proximity to many communities, and with CARB’s lack of effort to take steps to protect the public’s health or assist cities that must deal with the extra negative impact the rail lines impose on their residents.
(Mr. Antonovich arrived at 10:10 a.m. during public testimony)

Dr. Wallerstein read into the record letters from Congresswoman Grace Napolitano and Senator Alan Lowenthal, expressing their concerns regarding the MOU and requesting that a public hearing be held to allow elected officials and the public the ability to provide input before any steps to implement the terms of the agreement take place. 


CATHERINE WITHERSPOON, Executive Officer of CARB 

Emphasized that the MOU creates opportunities for emission reductions that did not exist before it was signed, most notably the installation of anti-idling devices; it fully preserves the powers and discretion of regional local bodies; and reflects a conscious choice to do what is feasible in a certain today rather than gambling on a highly uncertain and distant outcome.
The “poison pill” moniker is misleading. The railroads stated they were willing to do certain things if statewide consistency could be assured, but CARB could not offer such a guarantee. Thus, the railroads stated they reserve the right to quit the agreement. The termination agreement was made on a provision-by- provision basis. It is hoped that the AQMD finds the provisions of the MOU meritorious and allow the hard won negotiations to stand. 
Ms. Witherspoon concluded, that it would be folly to assume that the various stakeholders would abandon their efforts; would come to the CARB Board and use the state negotiations as the primary focal point for action.  Rather, the focus should be on the substance CARB could bring to the table based on its technical expertise and long standing relationship with the railroad industry. The process was not perfect; it left many parties stunned and angry. But the MOU was not hatched in secret, as the Governor’s administration, the Secretary of Cal/EPA, CARB Interim Chair, and the CARB staff were aware of what was going on, stand behind the final product, and believe it is a genuine step forward. It is estimated that the MOU represents a 20 percent reduction in railyard emissions. Although, it is far short of what is needed for attainment and what individual communities need for health protection. Much more work is needed, but it is a start and a foundation to build on for the future.  (Submitted written comments)
Mr. Pulido expressed his apologies for having to leave before all the testimony was heard, due to a scheduling conflict. He stressed that the public process is paramount, especially in an area where people’s lives are impacted on a daily basis; and that, as Mayor of Santa Ana, his staff would never have been allowed to enter into an agreement not approved by the Board. He is in favor of holding a public hearing and halting the MOU; and would support the idea of placing a measure on the November ballot that will empower AQMD’s ability to improve the quality of the air. 

(Mr. Pulido left at 10:25 a.m.)

Mr. Yates recommended that a public hearing be held, and noted that an MOU would not stand up in a court of law and has no substantial legal basis on which to stand. He is pro business, with businesses that will compromise and work out solutions to the air pollution problems. However, within his community, Union Pacific and BNSF Railway are bad corporate citizens who have stated they do not have to do anything they are required to do because they are governed by the federal government. The railroads are needed to help the economy prosper; however, being a bad corporate citizen is not needed. 
Ms. Witherspoon announced that Ms. Cindy Tuck would be sworn in as the new CARB Chair on July 15, 2005. She, as well as the entire CARB Board, is aware of this controversy, and she will have a briefing on the MOU at the top of her list. 

Ms. Verdugo-Peralta expressed her apologies for having to leave before all the testimony was heard due to a prior commitment, and shared her family members’ health problems as a result of having lived along the rail lines. She noted that had CARB made a collective effort to involve AQMD, legislators, and the public in the MOU process, the railroads would have been compelled to agree to what AQMD is trying to do. However, the agreement of the MOU took place before the Legislative Committee was to hear this matter, thereby preempting AQMD’s efforts. She requested that CARB reconsider the MOU and  hold a public hearing; and expressed her concern and disappointment with the process by which the MOU was negotiated.
(Ms. Verdugo-Peralta left at 10:40 a.m.)


Ms. Carney expressed her concurrence with the points raised by the preceding Board Members, noting she respects the expertise CARB can provide on air pollution issues; however, she objects to the elimination of the public process and questions why an MOU was the chosen vehicle rather than through stronger emission regulations for such an important source. The MOU is riddled with language which allows outs for the railroads; it is not specifically enforceable; and it appears to be written to accommodate areas of the state which have a lesser problem with pollution for this source.


Ms. Witherspoon noted that CARB and the AQMD disagree over the extent of federal preemption; CARB believes it is sweeping, and the AQMD does not. This is the reason why CARB contemplated an MOU in 1989 and in this instance. 

CARB believes that the misrepresentation about the MOU in AQMD staff’s presentation is a misunderstanding. The new MOU left AQMD’s authority to bring opacity violations against the railroads completely intact, and CARB imposed additional requirements for rapid clean up of locomotives and got the idling devices that no one could have obtained. The AQMD was proposing in its rule to have a shorter idling limit, but could not have gotten the devices on the engines; as a balance, the MOU does better. 
With respect to the health risk assessment, if the AQMD wishes to go with a 12-month window it may do so; however, the intent of the MOU is a 30-month window for all the designated yards inclusive of the CARB part of the analysis. When the health risk assessment is completed, the state, AQMD, and City of Los Angeles, will have the authority to exercise any clean up action over the railroads. 
David Nawi, former CARB General Counsel, of Shute, Mihlay, & Weinberger, announced that his work with AQMD began approximately one year ago in connection with legislation to impose a mitigation fee on locomotives, and he is now working with AQMD on the current version of SB 459, as well as on the preemption issue raised in the MOU.
He confirmed that regulations on the matters addressed in the MOU are permissible to address local health and safety concerns, and that most of the matters addressed in the MOU can be implemented without running afoul of either the interstate commerce clause or being preempted by federal statute. Specifically, the measure that addresses information gathering, risk assessments, fuel specification, and idling restrictions of the sort that the AQMD rules now under development would address could go forward. In the 1998 MOU the “poison pill” or escape clause for the railroads was limited to any requirement within the scope of preemption. However, in the current version of the MOU, it was recognized that many of the matters addressed were not, in fact, preempted because they did not limit the “poison pill” to matters that were preempted, but rather they would allow the railroads to leave if any air district attempted to enforce any requirement addressing the goal of any of the aspects in the MOU.
Ms. Perry voiced her concern that health impacts from inhaling emissions are not always here and now, and that, historically BNSF and Union Pacific Railroads have not secured or maintained easements that run in her District. These institutions refuse to let municipalities clean the easements and charge them back the cost; yet they disregard all the intersections; are not willing to restore, rehabilitate or reconstruct; and the idling goes on for more than 15 minutes at a time. The MOU process lacks confidence and good faith, and her  focus is on the issue of feasibility because it often means cost-benefit analysis when dealing with companies as large and inaccessible as the railroads are to the people.
As Chair of the Environmental Quality Committee, Ms. Perry will ask her colleagues to prepare a resolution to be sent to the state demanding that a public hearing be held and requesting that the MOU be placed in abeyance.  
Dr. Wallerstein made the following comments as to staff’s disagreement as to the contents and fatal flaws contained in the MOU.  

· The agreement defines feasible and feasibility as measurers and devices that can be implemented by the participating railroads giving appropriate consideration to cost and impacts on the railyard operators.

· There are no parameters as to what impacts and operations mean; and the railroads, not CARB or the local air districts as it is done for every other source, define what are acceptable risk reduction measures.
· The agreement contains a provision stating nothing in the MOU takes away the state authority AQMD has had for decades, but does not say if a ticket is issued for a smoking locomotive violation that the railroads cannot invoke the “poison pill” and walk away from the agreement in the entire state. 
· Staff expects that upon making a cash demand on a ticket that is pending, the railroads will say they are going to walk away from the MOU and the cash demand needs to be lower, as an attempt to put pressure on the District Prosecutor to ease off. 
Mr. Silva expressed his concern regarding the issue of risk reduction. He noted that CARB did its job; it is now AQMD’s turn to do its job, and by working with good people, good decisions will be made, and justice will prevail.

Dr. Wilson expressed his belief that Ms. Witherspoon is sincere in her belief that a good MOU was drafted; however, he objects that the public was not involved and that the MOU was done with only CARB staff and the railroads present. He requested that the new CARB Chairperson call for a public hearing before the MOU be implemented.
Mr. Antonovich noted that if railroads were concerned that AQMD was preempted from any state or local involvement on the issue of air quality, they would not have spent the resources and time lobbying. They would have allowed CARB or air districts to proceed, and then go into court to have it dismissed because it was in violation of federal law.  
He expressed his belief that the system was broken when the Executive Officer, rather than the appointed members of the CARB Board, made the decision to enter into the MOU and agreed to the insertion of the “poison pill” that disenfranchises local air quality districts. In addition, parts of the areas he represents are at a disadvantage because of actions by the City of Los Angeles in cooperation with the City of Long Beach and the railroads to develop the Alameda Corridor. The corridor stops at the city line and totally ignores the 2.5 million residents and 20-plus cities in the San Gabriel Valley by having trains run seven days a week at 55 vital intersections without any grade crossing. Although meetings are being held to mitigate this problem, the railroads have not always been willing partners to meet their responsibilities. 
Ms. LaPisto-Kirtley expressed her displeasure that the CARB Executive Officer had been negotiating with the railroads since the end of last year without consulting with its sister air quality agency or CARB Board; and that                 Ms. Witherspoon agreed to the “poison pill” provision. She voiced her concern that the railroads have the technology to clean up, but rather it is a matter of dollars and cents and their refusal to do so. They negatively impact the health of the people in the 61 cities she represents, and should not be allowed to pollute as they please or because CARB is allowing them to do so. The CARB Executive Officer should have walked away because the deal was not for the benefit of the people.
Chairman Burke indicated he would reserve his comments until the new CARB Chair makes her decision on this issue.

MARK STEHLY, Assistant Vice President, BNSF Railway Company 


Indicated that the railroads have worked well with AQMD staff on several issues. They achieved total agreement on the remote sensing locomotive bill pending before the legislature; and offered to provide locomotives to analyze startup emissions at the South West Research Institution in San Antonio. 
He strongly disagreed with AQMD staff’s characterization of the MOU and the process of negotiating it, noting that it cannot be said that any combination of proposed AQMD regulation and state legislation could provide greater or faster emission reductions from locomotive or railroads than the MOU. The reductions are good for the citizens of the region and state; and entering in the statewide MOU is the right combination of actions that will provide immediate results for communities adjacent to railyards, and in a comprehensive, uniform, statewide manner. The MOU process created an opportunity to commit to a program of improvements, at the same time knowing all that was on the table. It allowed railroads to commit to greater reductions than could have been achieved through a collection of legislative or regulatory actions. As to negotiations coming to an agreement on implementing the Phase I, immediate action items, it is in the best interest of the state’s residents to receive the air quality improvements now rather than delay receiving while the longer term measures were discussed and debated by larger groups of stakeholders. (Submitted written comments)
ANGELO LOGAN, East Yard Communities for Environmental Justice 


TERESA LOPEZ, Westside Residents for Clear Air Now

MARGARITA HOLGUIN, SYLVIA BETANCOURT, and FRANK L. GALLEGO,  

             Residents of the City of Commerce

PENNY NEWMAN, Center for Community Action and Environmental Justice,    

  Member of the Modesta Avila Coalition 

ROSA WASHINGTON, Western Riverside Council of Governments

PATRICIA BYRD, American Lung Association 

LELA R. LEON, former Mayor and Councilmember, City of Commerce

RACHEL LOPEZ, Mira Loma Community Center for Community Action & 

  Environmental Justice 

JOSIE GAYTHAN, Mira Loma Middle School 

ESTHER PORTILLO, Center for Community Action and Environmental Justice ESTANISLUDA BURGES, Resident of San Bernardino 

ANDREA HRICKO, Associate Professor of Preventive Medicine at the Tech 

  School of Medicine

JESSE MARQUEZ, HELEN GROVE, and JULIA SCOVILLE, Coalition for a Safe  

  Environment

AGUSTIN EICHWALD, Community for a Better Environment (CBE)
JULIAN G. BAUTISTA, Resident of La Puente____________________________
· Thanked AQMD for supporting issues related to the railroads and railyards and expressed continued support for AQMD attempts to clean the air in the areas in which they live. 
· Expressed support to hold the MOU in abeyance until CARB holds a public hearing and considers input from the residents directly impacted by the terms of the MOU.

· Expressed concern about living near railyards, and for those suffering from cancer and respiratory illness caused by the fumes and emissions coming from the railyards.


· Expressed concern that while in a meeting with the railroads to address issues in the Mira Loma railyard, the railyards knew all along they were in secret negotiations with CARB but kept this to themselves.

· Expressed concern about getting the railroads to follow through with anything contained in the MOU, when they refuse to close an entrance gate on their facilities and next to a high school. 
· Expressed dissatisfaction with the provision in the MOU that allows the railroads to have an out when any other agency decides they wish to have a more stringent requirement. 

· Noted that the MOU is a direct violation of all environmental justice principles and undermines the work being done in local communities, cities, and air districts. 

· Noted that the items outlined in the MOU by Mr. Stehly can be voluntarily done now without any agreement and if they were good neighbors and good corporate citizens.
· Noted that it is the Governor’s policy to enter into private agreements on public policy issues and to ignore environmental justice policies that have advisory committees and pilot programs.

· Noted that three generations of families living in Commerce who were diagnosed with cancer and youths diagnosed with difficulties in learning and who had asthma, all share the same commonality--they live near railroad yards. 
· Noted that CARB is the lead agency for communities who are part of pilot projects whose goal and objectives are to better understand cumulative impacts from air pollution and reduce community health risk from air pollution, with a special focus on the children. However, by disregarding the communities concerns CARB contradicted these goals and objectives. 
· Noted that as a public body, all agreements that affect multiple stakeholders must be carried out with the involvement and input of all stakeholders, public hearings held, and urged that the persons responsible for carrying out the MOU be held accountable for their actions.

· Noted that residents living adjacent to railroad tracks have to deal with increasing traffic, and must keep their windows closed at all times  due to the fumes and gas emissions from diesel exhaust. Noted that intersections are being blocked 20 to 30 minutes at a time while the locomotive engines are left idling.  

· Noted that diesel is a toxic air contaminant in California that   causes lung cancer, studies on railroad workers indicates an increase rate of lung cancer, and diesel exposure enhances allergies of residents near railroads.
· Noted that the 2004 financial reports for Union Pacific note a net profit of $604 million for Union Pacific and a $791 million net profit for BNSF, with each having announced that this year’s first and second quarters’ profits have exceeded last year’s profits.  
· Noted that if SB 459, AB 888, AB 1222, and Rule 3500 and the policies recommended from the Port of Los Angeles/Long Beach are implemented, there will be a 60 to 70 percent emissions decrease; and, therefore, the MOU is not needed. 

· Read into the record a letter from the Modesta Avila Coalition        to CARB regarding its irresponsible actions and disregard for the public process in signing a new MOU which will greatly impact communities and is a direct violation of environmental principles. 

· Recommended that rather than concentrate on what the railroads would be convinced to do, that CARB concentrate on what the community has to say; and demanded that the MOU be nullified. 


Chairman Burke announced that one of the Board members would be leaving at 12:00 p.m., thereby placing the Board in jeopardy of losing a quorum. Therefore, in order for the Board to hear everyone’s testimony and take action on this item while a quorum of Board members was still present, he asked that those who wanted to speak in opposition to the MOU come to the podium and state their name for the record. The vote will then be taken, and their actual testimony will be heard after the vote is taken. 
The following individuals identified themselves and announced their opposition to the MOU: Gordana Kiorpedoglou, Danilo Marquez, Anita Hutchins, Arthur Hernandez, Berishaj Kohang-Rok’o, Margaret Torres, Colleen Callahan, Gail Ruderman Feuer, Roye Love, Betty Anderson, Margaret Lutz, and Todd Campbell. 
Written Comments Submitted by:
Rosa M. Zambrano
54 Support Letters were received from various legislators, cities, county supervisors, coalitions, and committees requesting a public hearing on the MOU
MS. LaPISTO-KIRTLEY MOVED TO APPROVE THE FOLLOWING ACTIONS:
1. FURTHER REQUEST A CARB BOARD HEARING ON THE RAILROAD MOU, AS PREVIOUSLY REQUESTED SEPARATELY BY DR. BURKE, SUPERVISOR ANTONOVICH, AND SUPERVISOR WILSON, AND THAT THE MOU BE HELD IN ABEYANCE UNTIL SUCH HEARING CAN BE CONDUCTED.
2. DIRECT STAFF TO CONTINUE DEVELOPMENT OF REGULATION 35, RELATED TO RAILROAD IDLING AND RAIL OPERATIONS RISK ASSESSMENT AND REDUCTION, WITH THE GOAL OF BOARD CONSIDERATION THIS FALL.

3.
CONTINUE TO SEEK APPROVAL AND ENROLLMENT OF SCAQMD’S THREE LEGISLATIVE PROPOSALS, SB 459, AB 888, AND AB 1222, WHICH ARE             CO-SPONSORED WITH LOCAL COMMUNITY ORGANIZATIONS.

4.
RENEW SCAQMD’S LONGSTANDING REQUEST FOR A GOVERNING BOARD-TO-GOVERNING BOARD RETREAT WITH CARB, TO DISCUSS AREAS OF MUTUAL INTEREST, AND TO FACILITATE A BETTER COMMON UNDERSTANDING OF INDIVIDUAL AGENCY PRIORITIES AND A MORE COHESIVE STATE AND LOCAL APPROACH.
THE MOTION WAS SECONDED BY DR. WILSON.

MR. YATES MOVED TO AMEND THE MOTION TO ENCOURAGE THE USE OF RULEMAKING AND LEGISLATION FOR THE RAILROADS RATHER THAN THE USE OF AN MOU.

MS. LaPISTO-KIRTLEY ACCEPTED THE AMENDMENT AS  PART OF THE MOTION, DR. WILSON THE SECONDER TO THE MOTION CONCURRED, AND THE AMENDED MOTION CARRIED BY A UNANIMOUS VOTE OF THE BOARD (Absent: Loveridge, Ovitt, Pulido, and Verdugo-Peralta) 
 

(Ms. Perry left at 12:05 p.m.)

Chairman Burke announced that testimony from those individuals who noted their opposition prior to the vote being taken would be heard and entered into the record. 

GORDANA KIORPEDOGLOU, American Civil Liberty Peace & Justice, and the 
  Coalition for Clean Air 
DANILO MARQUEZ, Coalition for a Safe Environment 

ANITA HUTCHINS, Torrance and Los Angeles Unified School District

ARTHUR HERNANDEZ, Coalition for Environment Justice 

COLLEEN CALLAHAN, American Lung Association of Los Angeles County

GAIL RUDERMAN FEUER, Natural Resources Defense Council (NRDC)

ROYE LOVE, Environmental Commission for the City of Carson/Member of the 
  Coalition for a Safe Environment

BETTY ANDERSON, Resident of Mira Loma

MARGARET LUTZ, Resident of Riverside

TODD CAMPBELL, Councilmember, City of Burbank and Coalition for Clean Air

· Demanded that CARB pursue the process they were required to follow, which was to have public review of the document, and input in the form of comments before the plan was adopted.

· Expressed concern for older people who develop respiratory diseases, shortness of breath, and their ability to take care of themselves due to the effects of pollution.
· Noted that future generations of children need a cleaner and safer environment and that clean air is needed to help those with respiratory problems and illness.

· Noted that the community of Wilmington is under duress because of the diesel emissions and pollution coming from the railroads and because say they have their own mandates and have the backing of the government. 
· Noted that the MOU has significant adverse environmental impacts; violates the law, the California Environmental Quality Act, and the California Administrative Procedures Act. It has implications beyond the CARB, and the “poison pill” will discourage ports and districts from moving forward with its requirements. 
· Suggested that CARB have two public hearings, one during the day and one in the evening to hear public opinion.  
· Noted that the for the past four years Union Pacific Railroad has refused the residents of Mira Loma’s request to close one of its gates at its auto transport facility that empties out next to a high school; and as a result, students’ lungs are developing in a malfunctioned manner.

· Noted that it was ironic that CARB released the Roseville study after the legislative session. With seven railyards throughout Southern California, the study showed approximately 500 in a million cancer risks from one railyard. These seven communities depend on the decision makers. 
· Thanked the Board for understanding the issues and communities it represents, and staff for meeting with community members, and doing something about locomotive pollution. 

PUBLIC HEARINGS

31.
Amend Rule 1162 - Polyester Resin Operations

32.
Implementation of SB 656 - Measures to Reduce Particulate Matter

Staff waived oral reports on Agenda Items 31 and 32. The public hearings on Agenda Items 31 and 32 were opened. There being no public testimony on these items, the public hearings were closed.  
An errata sheet related to Agenda Item 31, striking out the entire page 23 of the Board package due to a printing error, was distributed by staff to the Board members and copies made available to the public.

ON MOTION OF MS. LaPISTO-KIRTLEY, SECONDED             BY MR. YATES, AND UNANIMOUSLY CARRIED (Absent:  Loveridge, Ovitt, Perry, Pulido, and Verdugo-Peralta),              THE BOARD: 1) ADOPTED RESOLUTION NO. 05-23, AMENDING RULE 1162 AND CERTIFYING THE FINAL ENVIRONMENTAL ASSESSMENT; AND 2) ADOPTED RESOLUTION NO. 05-24, APPROVING THE FINAL        STAFF REPORT IMPLEMENTATION OF SB 656, AS RECOMMENDED BY STAFF, WITH THE FOLLOWING MODIFICATION TO RULE 1162:
“Due to a printing error, entire page 23 of the board package should be stricken out.”

PUBLIC COMMENT PERIOD - (Public Comment on Non-Agenda Items, Pursuant to Government Code Section 54954.3) 


There was no public comment on non-agenda items.

CLOSED SESSION


The Board recessed to closed session at 12:20 p.m., pursuant to Government Code sections:

· 54956.9(a) to confer with its counsel regarding pending litigation which has been initiated formally and to which the District is a party. The action is: Engine Manufacturers Association, et al. v. SCAQMD, et al., United States District Court Case No. CV-00-09065 FMC (BQRx).
 
· 54597.6(a) to meet with designated representatives regarding represented employee salaries and benefits or other mandatory subjects within the scope of representation [Negotiator:  Eudora Tharp; Represented Employees: Teamsters Local 911 and SCAQMD Professional Employees Association] and to meet with labor negotiators regarding unrepresented employees [Agency Designated Representative: Eudora Tharp; Unrepresented Employees: Designated Deputies and Management and Confidential employees].

 

ADJOURNMENT

Following closed session, District Counsel Kurt Wiese announced that the Board                                                                                           took no reportable actions in closed session; and the meeting was adjourned at        1:25 p.m.           
The foregoing is a true statement of the proceedings held by the South Coast Air Quality Management District Board on July 8, 2005.

Respectfully Submitted,

ROSE JUAREZ

Senior Deputy Clerk
Date Minutes Approved: _________________________

____________________________________________


Dr. William A. Burke, Chairman


ACRONYMS

FY = Fiscal Year                                                                                        
MSRC = Mobile Source (Air Pollution Reduction) Review Committee      
PM10 = Particulate Matter ( 10 microns 

RFP = Request for Proposals
