

MEMORANDUM OF AGREEMENT BETWEEN THE INTERMODAL CONTAINER FACILITY JOINT POWERS AUTHORITY AND THE SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT FOR THE PREPARATION OF AN ENVIRONMENTAL IMPACT REPORT SPECIFIC TO THE MODERNIZATION OF THE INTERMODAL CONTAINER TRANSFER FACILITY

This Memorandum of Agreement (“Agreement”) is entered into by and between the Intermodal Container Transfer Facility (“ICTF”) Joint Powers Authority (“JPA”) and the South Coast Air Quality Management District (“District”), and is dated and effective as of __________, 2008.  The ICTF JPA and the District are collectively referred to herein as the “Parties”.

The intent of this Agreement is to establish an understanding of the Parties for the preparation of an environmental assessment pursuant to the California Environmental Quality Act (“CEQA”), (Public Resources Code §21000, et seq.) for the proposed modernization of the ICTF by Union Pacific Railroad (UP). 

RECITALS

WHEREAS, the JPA has received and accepted an application from UP for the modernization an existing intermodal rail yard (“the Project”); and 

WHEREAS, the JPA is the lead agency for CEQA evaluations of activities at the ICTF including the proposed Project; and 

WHEREAS, the JPA has determined that preparation of an EIR is required in order to consider Project approvals; and

WHEREAS, pursuant to CEQA Guidelines §15084(d)(2), a Lead Agency may contract with another entity, public or private, to prepare the draft EIR; and 
WHEREAS, CEQA requires that the lead agency “independently review and analyze” the EIR and that the draft EIR must reflect the independent judgment of the lead agency (Public Resources Code 21082.1(c)(1) and (2); Guidelines § 15084(5)(e); and 
WHEREAS, the Lead Agency is responsible for the adequacy and objectivity of the EIR (Guidelines § 15084(5)(e); and

WHEREAS, the JPA requires the assistance of a qualified entity to prepare a CEQA assessment of the proposed Project for the JPA’s independent review and consideration; and

WHEREAS, air quality, health risk, noise, lighting and glare are expected to be significant issues that need to be analyzed; and

WHEREAS, the District has specific experience in the preparation of EIRs with emphasis on air quality, noise and lighting impact assessment; and

WHEREAS, the District has specific knowledge and experience related to air emission sources associated with railyards and the conduct of complex dispersion modeling, conduct of health risk assessments and application of construction and operation mitigation related to air quality impacts; and

WHEREAS, the JPA has determined it is appropriate for the District, as the agency with expertise in CEQA document preparation, air quality analysis, air pollution mitigation, and health risks to prepare the EIR; and 

WHEREAS, the Parties wish to formalize an agreement for the preparation of an EIR by the District for the proposed Project in accordance with CEQA. 
NOW, THEREFORE, in consideration of the terms, conditions and covenants set forth herein, and for other good and valuable consideration, receipt of which is hereby acknowledged, the Parties agree as follows:

1. Agency’s Independent Judgment.  Pursuant to Public Resources Code 21082.1(c)(1) and (2); Guidelines § 15084(5)(e), the draft EIR and Final EIR shall reflect the independent judgment of the JPA.  Accordingly, JPA will independently review and analyze the Draft EIR and the Final EIR prior to their distribution to the public.  The JPA shall be solely responsible for the adequacy and objectivity of the document.  Accordingly, the final responsibility and final authority on all questions concerning the content and quality of the draft and final EIR lies in the sole discretion of JPA.  

2. Sub Consultants. The District, with consultation and consent of the JPA, may retain sub-consultants.  Any and all agreements between the District and sub-consultants shall be in writing and contain the express terms in #1 above.  The District shall bear sole responsibility for the activities of any sub-consultants it retains, to the extent those activities were directed by the District, not by the JPA.
3. Regular Consultation. The District and the JPA shall confer regularly, per attached scope of work. 
4. Disputed Matters.  The JPA may submit for peer review any disputed matters concerning standards, methods of analysis, conclusions, or other matters affecting the content of the EIR to resource area experts.
5. Project Description.  The proposed Project under consideration is the construction and operation of a modernized intermodal rail facility commonly referred to as the Carson ICTF, located predominantly on City/Port of Los Angeles property bordered by ______. ________ and ________ as shown in Transmittal 1. 

6. Services to be Provided.  The District shall utilize its staff and consultant resources as necessary to prepare a Notice of Preparation/Initial Study and Draft and Final EIR and any related documents, as provided in the attached scope of Services for the proposed Project (Transmittal 2).  In carrying out these services, the District shall utilize, the City of Los Angeles Significance Criteria and, to the extent applicable, the EIR protocols recommended for use by the District for other port-related projects.  If the District determines that protocols the District has recommended for other port-related projects, in the past, are not applicable or appropriate for the project, the District shall meet and confer with the JPA and provide reasons for its determination.  In the preparation of the EIR, District shall select, with the approval of the JPA, a traffic and transportation consultant familiar with local and regional intermodal transportation.
7. Schedule of Deliverables.  The District and JPA staff  agree to use their best efforts to provide interim deliverables culminating in a Final EIR for JPA independent consideration incompliance with the schedule negotiated by the JPA Executive Director and District Executive Officer, attached hereto as Transmittal 3.

8. Cost of Services.  For the conduct of these CEQA consultant services, JPA shall reimburse the District for a not-to-exceed $_ Million for preparation of a Final EIR, as identified in Transmittal 2 and 3, for JPA consideration.  Reimbursement shall be on time and materials basis for District services and any subconsultant services necessary to adequately complete preparation of a Final EIR.  District shall submit monthly invoices to the JPA.
9. Term and Termination of Agreement.  The term of this agreement shall commence upon the Effective Date, and, unless terminated earlier as provided herein, shall remain in effect until satisfactory completion of the proposed services.  Prior to satisfactory completion of the proposed services, either party may withdraw in writing from this agreement. Upon receipt of written notice to withdraw, all project work shall cease within 10 days of notification of termination, and District shall provide a final bill for services up to but not beyond 10 days after notification shall be provided for JPA consideration.

10. Confidentiality and Work Product.  Except as the District in its sole discretion deems necessary to accomplish the purpose of paragraph 11, District agrees that any and all work product prepared in accordance with this agreement and any studies, data, maps or other related materials, in any format (electronic or hard copy) are the property of the JPA in accordance with its role CEQA lead agency and shall be held confidential from third parties unless specifically waived by the JPA unless disclosure is required under the Public Records Act, Government Code section 6250, et seq., or any other law.  Notwithstanding the foregoing, the District agrees that any communications, data or other documents or information provided by JPA designated as confidential shall not be disclosed to third parties, unless disclosure is required under the Public Records Act, Government Code section 6250, et seq. or any other law.   All work products, documents, studies, maps, data or related material shall be provided to the JPA prior to certification of the EIR. 
11. Retention of Authority.  Nothing in this Agreement shall limit the authority of JPA or the District, including, but not limited to the following:

a. JPA Authorities – as set forth in paragraph 1, above.

b. District Authorities – to take positions on the project, including, but not limited to, commenting on the Draft or Final EIRs and participating in litigation regarding any aspect of the project.

12. Miscellaneous.
a. Applicable Law.  This Agreement will be governed by and constructed under the laws of the State of California without regard to conflicts of laws principles.

b. Counterparts.  This Agreement may be executed in counterparts, each of which will be deemed to be an original copy and all of which, when taken together, will be deemed to constitute one and the same document, which shall be binding and effective as to each of the parties hereto.  A facsimile shall be deemed to be an original.

c. Legal Capacity.  Each individual executing this Agreement hereby represents and warrants that he or she has the capacity set forth on the signature pages hereof with the full power and authority to bind the party on whose behalf he is executing this Agreement to the terms hereof.

d. Notice.  The following addresses shall serve as the locations to which notices and other correspondences between District and JPA shall be sent:

To: DISTRICT:
Barry Wallerstein

Executive Officer



South Coast Air Quality Management District




21865 Copley Drive

Diamond Bar CA 91765
JPA:


Sam A. Joumblat



Executive Director




ICTF Joint Powers Authority 




Port of Long Beach




925 Harbor Plaza




Long Beach, CA 90802
With copy to:

Port of Los Angeles




Office of the City Attorney, Harbor Division




425 S. Palos Verdes Street




San Pedro, CA  90733-0151




Attn:  Thomas A. Russell


WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective Date.

The ICTF Joint Powers Authority 

Date:  _________________________

By:  ________________________________

Print name/Title:  _____________________

Attest:  _____________________________

Print Name/Title:  ____________________

The South Coast Air Quality 

Management District
Date:  _______________

By:  _______________________________

Print Name/Title:  ____________________

Attest:  _____________________________

Print Name/Title: _____________________

Approved as to Form

By: ____________________________________      Date: _____________
Thomas A. Russell

ICTF General Counsel

By: ____________________________________    Date: _____________

Kurt Wiese

District Counsel 
5/1/2008 2:05 PM


