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FRIDAY, APRIL 3, 2009
Notice having been duly given, the regular meeting of the South Coast Air Quality Management District Board was held at District Headquarters, 21865 Copley Drive, Diamond Bar, California. Members present:

William A. Burke, Ed.D., Chairman 
Speaker of the Assembly Appointee

Supervisor Michael D. Antonovich (arrived at 9:15 a.m.)
County of Los Angeles

Councilman Michael A. Cacciotti
Cities of Los Angeles County – Eastern Region


Ms. Jane W. Carney 

Senate Rules Committee Appointee


Supervisor Bill Campbell


County of Orange
Supervisor Josie Gonzales
County of San Bernardino

Dr. Joseph K. Lyou

Governor’s Appointee

Mayor Miguel A. Pulido

Cities of Orange County

Councilwoman Tonia Reyes Uranga 

Cities of Los Angeles County – Western Region


Mayor Dennis R. Yates 

Cities of San Bernardino County
Members Absent:

Supervisor S. Roy Wilson, Ed.D., Vice Chairman

County of Riverside

Mayor Ronald O. Loveridge
Cities of Riverside County
Councilwoman Jan Perry

City of Los Angeles
CALL TO ORDER:  Chairman Burke called the meeting to order at 9:10 a.m.
· Pledge of Allegiance: Led by Ms. Carney.
· Opening Comments

Dr. Barry R. Wallerstein, Executive Officer.  Announced that, at the Board’s request, the District held a forum on the Federal economic stimulus package on April 1, 2009, with over 500 individuals in attendance.  In addition, a hotline phone number has been set up for people to call the agency to get guidance and help, and two e-mail addresses have been set up; one for individuals seeking guidance on how they might apply, and another for organizations that would like to partner with the District in submittal of a proposal.
Mayor Pulido thanked staff for reacting so quickly and for getting so much accomplished within such a short period of time; and asked that staff provide Board members with a list of attendees from the April 1 event.  Noting that a recording of the event was posted on the AQMD website, Dr. Wallerstein stated that in addition to providing the Board members with a list of attendees, staff would also provide them with a DVD of the event.  He expressed a special appreciation to all of the speakers at the event, including Will Kempton, Executive Director of CalTrans, who flew down from Sacramento, gave his presentation, and then boarded an airplane and flew back to Sacramento.

Dr. Wallerstein brought two items to the Board’s attention:  (i) an errata sheet regarding Agenda Item No. 26, the Administrative Committee report, that is a clarification on one of the other items on the agenda;  and (ii) division of the Legislative Committee report into two parts, 22A and 22B, and the need for 22B to be pulled, as recommended by the Legislative Committee, for discussion and decision by the full Board as to the question of adopting a position on 
AB 397(Jeffries), which would restructure the Board.
(Mr. Antonovich arrived at 9:15 a.m.)

CONSENT CALENDAR 
1.
Minutes of March 6, 2009 Board Meeting

2.
Set Public Hearing May 1, 2009 to Amend Rule 1171 – Solvent Cleaning Operations and Rule 1122 – Solvent Degreasers

3.
Execute Contract for Independent Audit Services for FYs Ending 
June 30, 2009, 2010, and 2011

4.
Execute Contract to Demonstrate Natural Gas-Powered Concrete 
Mixer Truck 

5.
Execute Contract to Cosponsor Development and Certification of Natural
Gas Chevrolet Impala Sedans

6.
Execute Contract to Cosponsor Sustainable Transportation Energy 
Pathways Program

7.
Issue RFP for Rule 2202 Air Quality Investment Program and Issue 
Program Announcements for Low Emission Leaf Blower Vendors 

8.
Recognize Additional Funds under “Year 10” Carl Moyer Program, 
Amend Awards under Carl Moyer Program and SOON Provision, and 
Execute Contract under “Year 10” Carl Moyer Program

9.
Issue RFP for Refinement of Sub-county Geography for AQMD

10.
Authorize Purchase of Maintenance and Support Services for Mini 
Computer Hardware and Software

11.
Modify Contract for Lease of Buses and Award for Temporary Refueling
in Support of Mountain Area CNG School Bus Demonstration Program 
as Part of FY 2008-09 AB 2766 Discretionary Fund Work Program

Supervisor Gonzales noted she would be abstaining on Item No. 4.
Agenda Items Nos. 4 and 9 were withheld for discussion.

MOVED BY YATES, SECONDED BY CACCIOTTI, AGENDA ITEMS 1 THROUGH 11, EXCEPT ITEMS 4 AND 9, APPROVED AS RECOMMENDED, BY THE FOLLOWING VOTE:

AYES:
Antonovich, Burke, Cacciotti, Campbell, Carney (except Item 3), Gonzales, Lyou, Pulido, Reyes Uranga, and Yates.

NOES
:
Carney (Item #3 only).

ABSTAIN:
None.

ABSENT:
Loveridge, Perry, and Wilson.
20.
Items Deferred from Consent Calendar
4.
Execute Contract to Demonstrate Natural Gas-Powered Concrete Mixer Truck
Indicating his support for the development of CNG cement mixer trucks, Dr. Lyou expressed his desire that staff work with Robertson’s Ready Mix so that they prioritize deploying the trucks in places with the worst air quality in the basin.  Dr. Wallerstein responded that staff would be pleased to have a discussion with the company; and he noted also that this item was the result of a suggestion that Supervisor Antonovich had some time ago, which has finally been realized.
Supervisor Campbell added that the company would also need to consider such things as whether or not the particular plant that they are at has compressed natural gas fully stationed.
moved by LYOU, SECONDED BY CAMPBELL, AGENDA ITEM NO. 4 APPROVED AS RECOMMENDED BY THE FOLLOWING VOTE:
AYES:
Antonovich, Burke, Cacciotti, Campbell, Carney, Lyou, Pulido, Reyes Uranga, and Yates.

NOES
:
None.

ABSTAIN:
Gonzales.

ABSENT:
Loveridge, Perry, and Wilson.

9.
Issue RFP for Refinement of Sub-county Geography for AQMD
Ms. Carney questioned staff as to the timing of this item, given the fact that there would be a new census conducted in 2010.
Dr. Elaine Chang, DEO of Planning, Rule Development, and Area Sources, responded that this work is being done in preparation for the next AQMP, which could be as early as 2010; in which case the District would likely not be able to wait until the 2010 census data is available. 

MOVED BY CARNEY, SECONDED BY  GONZALES, AND UNANIMOUSLY CARRIED (Absent:  Loveridge, Perry, and Wilson), AGENDA ITEM NO. 9 APPROVED AS RECOMMENDED, PROVIDED THE DATA IS NEEDED PRIOR TO COMPLETION OF THE 2010 CENSUS.
CONSENT CALENDAR (Continued)

12.
Authorize Use of AQMD Logo on American Lung Association Outreach 
Material Pursuant to AQMD/BP ARCO Settlement Agreement

13.
Public Affairs Report

14.
Hearing Board Report

15.
Civil Filings and Civil Penalties Report

16.
Lead Agency Projects and Environmental Documents Received by AQMD

17.
Rule and Control Measure Forecast

18.
Notification of State-Approved Reference Exposure Levels for Acetaldehyde, Acrolein, Arsenic, Formaldehyde, Manganese, and Mercury

19.
Status Report on Major Projects for Information Management Scheduled 
to Start During Last Six Months of FY 2008-09

MOVED BY YATES, SECONDED BY CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent:  Loveridge, Perry, and Wilson), agenda itemS 12 THROUGH 19 approved as recommended.
BOARD CALENDAR

21.
Administrative Committee 
MOVED BY yates, seconded BY CACCIOTTI, and unanimously carried (Absent:  Loveridge, Perry, and Wilson), AGENDA ITEM NO. 21 APPROVED AS RECOMMENDED, WITH THE FOLLOWING CHANGE AS SET FORTH IN THE ERRATA SHEET:

The following sentence is added to the end of the second paragraph on page 2, Item #6, of the Committee report.

“The Committee also requested and Thompson, Cobb, Bazilio & Associates agreed that, if awarded the contract, the next audit team would include at least one senior member who has not previously worked on AQMD’s audits.”

22A.
Legislative Committee

David Pettit, Natural Resources Defense Council, expressed opposition to the portion of the proposed amendment to the Public Resources Code that would reopen the ability of thermal power plants to access the AQMD’s priority reserve.  He noted that he understood District staff to say previously that the Board did not plan to reopen the priority reserve to thermal power plants, instead reserving that for small businesses and essential public services.
Dr. Wallerstein responded that the Board’s previous direction to staff on this issue was to take a dual approach:  first, to potentially re-adopt Rules 1315 and 1309.1, which will take approximately a year to do; and also to ask the Legislature to address the power plant issue.  Therefore, he does not believe this to be a deviation in that regard for the power plant issue.  In addition, in the interim since the permit moratorium was triggered, there are over 1,000 permits at the agency on hold, the bulk of which are environmental improvement projects.  In addition to that, the CEC has issued a new staff paper stating that additional power is needed in this region.  The proposal relative to the power plants codifies in statute all of the protections the Board approved into the Regulations.  In addition to that, to address concerns expressed by some Board members and concerns by NRDC and other community groups, staff inserted in the proposed language a provision that would require a needs assessment by the CEC relative to any natural gas power plant that seeks to gain access to the priority reserve.  That needs assessment is intended to address the issue of whether a natural gas-fired power plant is really needed for reliability purposes, as opposed to having the ability to use solar, wind or other renewables, plus the ability to transmit power into the basin through new power corridors.
Dr. Lyou indicated that his primary concern was that this proposal presupposes the validity of the credits, not only by U.S. EPA, but that the federal courts will recognize these credits as valid.  His concern is that the District will issue the credits and issue the permits, and then discover that the courts or 
U.S. EPA would not recognize the credits as valid.

Dr. Wallerstein responded that Rule 1315 was thoroughly vetted with 
U.S. EPA staff; and, as part of those negotiations, staff voluntarily eliminated large amounts of credits in order to reach agreement so that the District could move its program forward.  Staff is, therefore, confident that all the credits that are there are valid credits, and has even incorporated into the proposed legislation a provision that says if the federal court or U.S. EPA were to decide that AQMD’s program had some deficiency, then it would nullify the action of the Legislature.

Ms. Carney commented that the three Board members who voted no on adoption of Rule 1309.1 were on the Legislative Committee; and two of them voted in favor of the proposed legislation.  While she did not want to speak for Councilwoman Perry, the critical difference for her is the provision in this legislation of a needs assessment by the CEC and a determination that it is necessary for a thermal power plant to be located in the District.  That was a major concern for her at the time the Board was considering adoption of 
Rule 1309.1 and a major reason why she voted against it.  That issue has been resolved, and she wanted to be sure that all the members of the Board who did not have the opportunity to hear the thorough discussion at the Legislative Committee meeting understood the protections would now be added to the program since the Board also adopted Rule 1309.1.

MOVED BY yates, SECONDED BY CACCIOTTI, AGENDA ITEM NO. 22A, to receive and file the legislative committee report and adopt the committee recommendations on legislation APPROVED BY THE FOLLOWING VOTE:
AYES:
Antonovich, Burke, Cacciotti, Campbell, Carney, Gonzales, Pulido, Reyes Uranga, and Yates.

NOES
:
Lyou.

ABSTAIN:
None.

ABSENT:
Loveridge, Perry, and Wilson.

22B.
Provide Direction on State Assembly Bill 397 (Jeffries)

Dr. Wallerstein noted that this item pertains to proposed legislation, 
AB 397 (Jeffries), which would change the composition and manner in which the AQMD Governing Board is seated.  Basically, the bill would have the Board, in early 2012, divide the region into 13 nearly equal population districts; and there would then be a general election held within each of those districts to elect the Board members to replace the sitting Board.  He highlighted two aspects of this proposal:  (i) the State has wrestled with redistricting for a number of years, and the Board would have to take on that responsibility if this bill is approved; and (ii)  what he believes would run counter to what the Legislature’s guidance has been for many years of a carefully crafted balance of geography on this Board.  In the South Coast air basin, the wind blows the pollution in large part that is created from the western parts of the region into the Inland Empire; and staff’s understanding is that under a general election process, there would have to be equal population districts, which means there would be a shifting of the composition of the Board whereby there would not be the type of balanced representation that there is at this time.  Therefore, staff believed, and the Legislative Committee agreed, that this is a matter that should come to the full Board for discussion and action.

Mayor Yates expressed his concern, being a representative from San Bernardino County, that were this bill to prevail, Riverside and San Bernardino counties would not be adequately represented on the Board, based on the relatively lower population in the Inland Empire.

In response to a question by Councilwoman Reyes Uranga as to who would be responsible for the costs of the elections, District Counsel Barbara Baird noted that the bill provides that if the Commission on State Mandates determines that this is a mandated cost, then reimbursement would be provided by the State; it does not, however specify who would bear the cost up front for the election before the application for reimbursement can be made.

Mayor Pulido commented that while the issue of cost is important, there is first the question of whether there is any wisdom at all to this action, which he would say there is not.  Assemblyman Jeffries is from Riverside County, and if one were to do the analysis, it is apparent that this legislation would hurt Riverside County.  He expressed his belief that the bill is ill-conceived; and that not only should the Board unanimously adopt a position of strong opposition to it, they should, to the extent that they can, convey that to legislators in Sacramento and make sure that this legislation does not make it out of committee.  He reminded the Board of all of the discussion and debate that was involved just in adding one new member to the Board last year in trying to keep a balance, not just in who is represented by whom, but in looking at the entire region as a whole.  District elections, he noted, typically try to make sure that each person elected is looking out for their district, which, he believes, would be absurd in this situation.  He, therefore, would not only vote against the bill, but asked that the entire Board be kept up-to-date on the status of the bill because of the extreme danger it poses to our region.

Dr. Lyou added, as a matter of protocol, that he would encourage either the Executive Officer or the Public Affairs staff to contact Assemblyman Jeffries’ office and inform them of the position which the Board has taken and the Board’s concerns.  He indicated that he is all for democracy; however, in this case, there really is a disproportionate burden upon the eastern counties of Riverside and San Bernardino as to air quality, and he does not believe the proposed legislation would deal with that problem adequately.
MOVED BY YATES, SECONDED BY CACCIOTTI, AND CARRIED UNANIMOUSLY (Absent:  Loveridge, Perry, and Wilson), THE BOARD ADOPTED AN “OPPOSE” POSITION ON AB 397(Jeffries).

23.
Mobile Source Committee

24.
Stationary Source Committee

25.
Technology Committee

26.
Mobile Source Air Pollution Reduction Review Committee

27.
California Air Resources Board Monthly Report

28.
CaFCP Steering Team Report and Activity Report, Renew AQMD’s Membership in CaFCP for Calendar Year 2009 and Provide Office Space for CaFCP

MOVED BY YATES, SECONDED BY CACCIOTTI, AND UNANIMOUSLY CARRIED (Absent:  Loveridge, Perry, and Wilson), AGENDA ITEMS 23 THROUGH 28 APPROVED AS RECOMMENDED.

PUBLIC HEARINGS

29.
Amend Rule 317 – Clean Air Act Non-Attainment Fees
Indicating that she needed to recuse herself because of a conflict of interest on this item, in that Creel Printing Company and Loma Linda University are sources of income to her and may be materially affected by this rule, 
Ms. Carney left the meeting.

Dr. Laki Tisopulos, Asst. DEO/Planning, Rule Development and Area Sources, gave the staff presentation.  An errata sheet containing additional language for the adopting Resolution, a revision to the Notice of Exemption from CEQA, and edits to the board letter and staff report for PAR 317 were distributed to Board members and copies made available to the public.  Staff recommended that the Board amend Rule 317, adopting either Option A, which establishes an attainment year baseline for all existing sources; or Option B, which provides a voluntary alternative baseline for cyclical sources.  Staff will continue to work with EPA and other stakeholders, and asked that the Board direct staff not to submit the Rule into the SIP, unless required to do so by EPA through legal or regulatory actions.  Staff would be prepared to propose amendments in the future, as necessary.
Dr. Wallerstein emphasized that the last point made by staff, with regard to the SIP, is important because the first time that the District would send out a bill for these fees would occur in 2012, and that would be based on the emissions that occur in 2010.  By not submitting it into the SIP, in the interim period, it would allow the Board the opportunity to revisit the issue, as included in the Resolution language, and see what the fees would be based on the actual emissions in 2010.  He emphasized also that the Board previously included this as a measure in AQMD’s Air Quality Management Plan, as required pursuant to federal law.  Therefore, in staff’s view, if the Board were not to approve this, not only would the District continue to be in violation of federal law, it would also be inconsistent with the AQMP.  In addition, there is another provision of state law that staff has mentioned to the Board previously, which is called an “all feasible measures” test; and since the Sacramento District and the San Joaquin District have taken action to implement this program, he believes that it would also fall under that requirement.
Lastly, Dr. Wallerstein noted that, if the Board adopts this program and the District collects fees, the affected parties have asked about the possibility of investing their portion of the fees back within the fence line of the facility.  Staff is open to that for any items that would be above and beyond regulations, since this would be mitigation funds that would be used to further improve air quality.  Should there not be eligible projects inside the fence line of the facility, staff is supportive also of that facility asking the AQMD to help find projects in the community adjacent to the facility; and staff would bring that back to the Board before the end of this year as a part of the overall protocol.

Supervisor Campbell expressed his concern regarding permitted units at BACT that are unable to further reduce emissions, and how it could then be appropriate for this agency to essentially fine them.  This could be interpreted, he noted, as punishing those for doing what is right, and rewarding those who would choose to wait until this goes into effect before installing BACT.
Dr. Wallerstein responded that the rule adopted by the San Joaquin Valley APCD has an allowance for facilities that have installed advanced controls; and it is staff’s understanding that will be the reason for the partial disapproval of the San Joaquin rule by the EPA.  In their staff’s opinion, such an allowance is not allowed according to the way that Congress wrote the provision of law.  The best that the AQMD staff believes can be done is that, since the bills for these fees do not have to go out until 2012, should the Board want to include such a provision, the Board could approve a motion for staff, if EPA is firm under the current administration that it is not allowable, to seek a change in federal law; and, if either EPA says that is allowable or the District is able to achieve that change in federal law, to come back to the Board with an appropriate amendment to the Rule that would be adopted today.
Supervisor Campbell indicated that there were then three issues that he would like those who would be speaking to the Board on this matter to address.  First is this issue of whether or not it would be appropriate for the Board to include a provision similar to the San Joaquin provision in AQMD Rule 317 now, and then direct staff to seek congressional and/or EPA support of that addition.  The second issue goes to the test of cyclicality.  The EPA issued guidelines in 2008 that said as a way of determining the baseline year, a facility could look within the past ten years of their operations and select the two highest consecutive emission years.  That, he noted, seems to be the most appropriate and most equitable method, considering the current economic environment.  It does not generate as much money as the T-test statistical approach; however, he believes it does what the AQMD is in the business of doing, and that is trying to balance the needs of air quality versus the needs of keeping people working.  The third issue he noted concerned the adoption of the Rule without a specific expenditure plan.  He expressed his discomfort with that prospect, and that he would be interested in delaying the adoption of the Rule until an expenditure plan is approved, given whatever direction that comes from the Board today.
Councilwoman Reyes Uranga concurred with Supervisor Campbell as to the need to have a plan in place for use of these revenues, noting that she is particularly interested in the use of revenues, and if she has any caution or concern about moving forward with adopting this rule, that would be it.  She reminded the Board that they had a discussion over a year ago about developing a plan as to how the use of revenues should be prioritized, and indicated that she would like to see policy guidelines in that regard developed and discussed at or before the Board Retreat in mid-May.  Referring to the list of affected facilities, she indicated that a majority of those located in the cities in the western part of Los Angeles County, which she represents, are probably the highest emitters and approximately 25 or 30 percent of the fees will be coming from the cities that she represents.  While she understands that the wind blows pollution from the western part to the eastern part of the region, if the pollution is stopped at the point where it begins, there will not be anything to be carried downwind.  She noted that part of her concern with Rule 317 is that she is not sure if there is a nexus between the fees collected and the potential emission reductions; and she believes the District needs to prove to the communities that, in fact, is the case.  She expressed her discomfort with hiding behind the fact that this is the law and we have to follow it, noting that sometimes we can change the law.
Mayor Yates expressed his agreement with the three points raised by Supervisor Campbell, and his agreement also that the proposed amended rule is a punishment to those industries that are at BACT.  He commented that the South Coast district is being punished by EPA for not being able to attain the one-hour ozone level in 2010, when he believes the reason we might never reach that one-hour ozone requirement is because the EPA will not implement the necessary controls on mobile sources that are responsible for 80 percent of our air pollution and it is not moving expeditiously to control emissions from boats, trains, and airplanes.
Dr. Wallerstein presented language drafted by staff that could be inserted at the beginning of Rule 317, in paragraph (b) Applicability, that would condition the rule becoming effective upon staff coming back to the Board and the Board approving an expenditure plan for revenue from Rule 317 fees.

Supervisor Antonovich commented in favor of a ten-year baseline, and  pointed out that the EPA’s working group is still meeting and working on this issue; therefore, it would be premature for the Board to take action at this time.  He suggested that the District wait to see what happens with the EPA, and perhaps in the interim the District can establish a working group to review the proposed amended rule and develop recommendations.
Dr. Lyou indicated his agreement with Councilwoman Reyes Uranga as to the Board taking the opportunity at its May retreat to have a discussion about the use of the fees, and he suggested that the Board do that.  He also questioned how the process would work under Option B and whether it is a viable calculation.
Dr. Tisopulos clarified that under the staff proposal, facilities that want to take advantage of this alternative baseline because of the cyclical nature of their emissions will have to submit a plan to the District for the five prior years, describing their five prior years’ emissions and accounting for any changes to those emissions that happened as a result of regulatory actions, whether state, federal or local.  They will then apply the T-test and, if they pass, be able to use the five-year average as their alternative baseline.  This was done by staff in order to identify facilities that are truly cyclical as part of their business cycle, and not artificially cyclical because of regulatory impact.
At the request of Chairman Burke, Dr. Wallerstein clarified that when this item was previously before the Board in December 2008 and the Board approved a regulation for the Coachella Valley, staff mentioned that they had contacted Congressman Waxman’s office and inquired about this provision of law and their response was that his office was carefully monitoring the situation.

Chairman Burke expressed his extreme disappointment that the District cannot get a response from the Congressman’s office in regards to this issue; and indicated that he was bothered by a recent news briefing by Congressman Waxman regarding actions he had taken against the cigarette industry which would save 4,000 lives in the USA in coming years, because the Congressman lives in the South Coast district and has a responsibility here, and we lose 6,000 people a year in this district alone from air pollution.
The public hearing was opened, and the Board heard testimony from the following individuals.

CRAIG PETERSON, V.P./Legal Counsel, Xerxes Corporation




Expressed opposition to PAR 317, commenting that it could have the effect of removing their company from this district; suggested that the regulation be delayed, and that the Clean Air Act Advisory Committee should deal with this regulation.  Noted that Xerxes Corporation is a manufacturer of fiberglass reinforced plastic underground storage tanks and above-ground storage tanks; the company has spent enormous time and resources to reduce their VOC emissions by about 35 percent; and AQMD staff has come out to their facility and determined that they cannot install add-on controls to reduce emissions any further.  (Submitted Written Comments)
SHARON RUBALCAVA, Attorney, representing Plains All-American Pipeline


Requested that the Board amend the proposed rule to exempt new emissions units that begin initial operation after the attainment year, noting that she represents an all new major facility that is going to be built in this district and start operation in 2012.  As a brand new facility the Plains terminal will have a number of new storage tanks, every one of which will have BACT.  In addition, they will have offset all of their emissions by 120 percent through the purchase of expensive emissions reduction credits.  Indicating that there is always a certain amount of discretion that Board members have when adopting a rule, she expressed her belief that applying discretion in this instance to exempt units that are at BACT is an application of discretion that the Board could be proud of, particularly considering the fact that the industries in this area are required to do more than industries any place else.  She urged Board members, if this rule is adopted, and not deferred, to continue to lobby at the federal level to get relief.
RITA LOOF, RadTech International








Noting that RadTech is the industry association for ultraviolet electron beam technology, which is ultra clean technology, expressed concern about the punitive effects this rule will have on facilities that have gone above and beyond by installing ultra clean equipment.  Urged the Board to consider flexibility with regard to use of funds, indicating they believe facilities can be good at investing their own funds and looking at operations within their facilities that can go beyond BACT or identifying operations that are not at BACT that they can improve. 
BILL HAYS, Reuchem Plastics









As a distributor to the resin, fiberglass, composite industry for 18 years, commented on the reductions that have been made in VOC content of resins  and in the number of gross polluters or large polluters in industry.  Noted that in looking back over his customer list, he found it devastating the amount of companies that have shut down and left California because they could not afford to operate in California for a myriad of reasons.  Suggested that the Clean Air Act should not be discarded, but instead amended to make it workable.
LEE WALLACE, Southern California Gas and San Diego Gas & Electric



Noted, as a member of the EPA Task Force, that the Task Force is considering twelve different concepts right now, including baseline options, the BACT issue that has been discussed here, and several ideas for aggregation or bubble concepts.  The Task Force is scheduled to make its presentation to the full Clean Air Act Advisory Committee by May 14, 2009; therefore, the District should receive a report on the EPA actions no later than January of 2010.  With respect to what latitude this agency has to use the revenues, he noted that there are two objectives of Section 185, one being the punitive portion and the other an emissions reduction portion, each mutually exclusive of one another.  If a facility fails to achieve the emissions reduction objective, the punitive portion, the fees, goes into effect and the facility must pay its annual penalty.  If a facility does achieve the emissions reduction objective, the penalty portion does not apply and the facility owes no fee.  Understood this way Section 185 is more of a carrot and stick type of proposition.  The AQMD should have the flexibility to determine whether it wants to emphasize the carrot or the stick; that is the type of information the agency needs to get back quickly, as it may involve amendments to the Clean Air Act.
BRAD BOLLMAN, Newport Laminates, Inc.







Speaking in opposition to PAR 317, expressed his view that it is discriminatory against the manufacturing businesses in the South Coast air district and will give companies outside of our boundaries that are not subject to this rule an unfair competitive advantage because those companies will not have to pay the same fees.  If passed the proposed amended rule will put a large number of small companies out of business; which will equate to a significant loss of revenue, as well as needed jobs.  Recommended that AQMD postpone adoption of this rule and allow the stakeholders to work with the Clean Air Act Advisory Committee in Washington D.C. to come up with a solution that is fair and will actually have a chance of achieving the desired consequences.
ROGER MACGREGOR, MacGregor Yacht Corporation





Commented that when this regulation was conceived, he believes no one realized how far manufacturing would plummet in a short period of time; he has seen a reduction in his industry of approximately 40 percent; if businesses have to use in 2010 the 2009-type of year as a basis for their reductions, they will be trapped in a recessionary level activity for the rest of their business careers; and he believes a 20 percent reduction from normal activity is attainable; however, 20 percent off what they have already seen is a 30 to 40 percent reduction, which would be devastating to industry.
MICHAEL CARROLL, Attorney/Latham & Watkins, Regulatory Flexibility Group

Noted that Section 185 of the Clean Air Act is intended to apply across the entire country.  It may be an effective tool in reducing emissions in certain parts of the country, or it may have been perceived to be an effective tool when it was adopted in 1990; however, as with so many provisions of the Clean Air Act, it is not well tailored to the specific issues that we face in Southern California and in the South Coast air district.  The provision does not work in this region, and EPA and many others recognize that and that is why the Task Force has been formed.  The RFG is participating in that Task Force, which includes about 25 stakeholders from the environmental community and the business community.  That effort is well underway and they believe it is likely to produce some helpful guidance and much needed flexibility on how this provision can be implemented in this region in a way that does not produce the unintended consequences and perhaps produces the intended consequences, which is to get additional emission reductions from certain sectors within the regulated industry, specifically the mobile sources.  He, therefore, urged the Board to wait for that guidance to be made available.
BILL QUINN, California Council for Environmental & Economic Balance (CCEEB)

Commented regarding two important questions they believe the Board should consider:  one, given the significant emissions reduction that have already occurred at these facilities, whether or not it is fair to impose a punitive fee on these same facilities;  and, two, given the significant economic downturn we are in, whether or not it would be appropriate for the District to limit the fee in any way it can.  Expressed appreciation that staff added some flexibility to the current proposal, in particular in its Option B, but do not believe that it is enough; and while they support staff’s intent, believe the T-test is an inappropriate method to determine an irregular or cyclical operation.  Expressed support for Supervisor Campbell’s concept about developing a spending plan first .  With regard to the language that staff put together, while it seems to be headed in the right direction, he questioned the need to rush, noting that the bills for this will not go out until 2012.  Requested that the Board delay the vote on this proposal, and direct staff to work with stakeholders and develop an emissions equivalent alternative program that builds on the EPA working group.
GERRY BENETTO, V.P./Governmental Affairs, Printing Industries Association

Expressed concern that a company with 2010 emissions is handicapped in two ways.  First, the baseline year reflects emissions of companies that are already at BACT.  To stay under the additional 20 percent emissions reduction so as to avoid the additional fees above the 80 percent baseline would be extremely difficult.  Secondly, in the printing industry the combined 2009 and 2010 production is projected to drop 25 to 30 percent in this recession from the 2006-2007 levels.  Therefore, 80 percent of a 2010 baseline year could add up to actually a 50 percent reduction and a 2010 baseline; and to get back to normal production would cost him tens of thousands of dollars because of the new baseline set.  Commented that the baseline flexibility and averaging plan is a complex issue for a small company that has no experienced regulatory person onsite to deal with.  Recommended the Board delay the proposed rule amendment and work with the Clean Air Act Advisory Committee.
ROBERT SINCLAIR, Sinclair Printing








Presented a graph showing that with BACT installed at his facility, they are achieving significant reductions; commented that he has had to layoff a number of people, and the 142 people he employs is of significant concern to him; emphasized that establishing a baseline this year or in any year that is in the near future will crimp his company down to a level that is not historically accurate and would cause them a huge problem; and added that he believes the fees to be exorbitant. 
CHUCK STAY, Bert-co Industries









Commented that his company’s emissions over the last three years have been reduced from 30 tons to what he anticipates in 2009 will be in the range of seven tons, partly due to economic conditions and but in large part because of BACT; expressed his belief that the message the Board would send with these punitive types of fees to those that are in compliance and have worked with the Board over the years is the wrong message to send; pointed out that were his facility to go back to its normal volume of 17 tons, and assuming that 2010 is the baseline, they would be hit with a fee of $110,000.
STEVE SCHUYLER, Western States Petroleum Association (WSPA)



Expressed belief that the Rule is moving in the right general direction, i.e., having baseline averaging in concept on the table, as is noted in current Option B, versus the straight 2010 attainment date in Option A, which complicates the utility of the baseline flexibility option and has left the Rule in a state of being unworkable.  Expressed concern that the inclusion of the requirements to reconcile a cyclical emissions declaration with all adopted local, state and federal rules and regulations creates an unrealistic burden of proof on the applicant that equates to no less than a poison pill effect, is logistically untenable for major facilities, and economically punitive and prohibitive for smaller facilities; and given the lack of methodology and the fact that a five-year averaging period should sufficiently limit the impacts of past rule reductions, encouraged the deletion of this section of the current Rule.  With regard to intended use of collected fees, while the current Rule language states that the fees will be used to fund stationary source and/or mobile source VOC emissions reduction programs, the Board resolution in December, however, indicated the development of guidelines for use of fees, allowing facilities and industries remitting such fees to be able to use these in air pollution control projects within the fence line, outside of the fence line, and also on technology projects, which WSPA would support.
RICHARD WINN, IPS Corporation








Commented that over the last three years, they have spent a great deal of time and effort in trying to reduce their VOC emissions.  They have installed BACT, changed their procedures, and the economy has dictated that they reduce their employees and change the number of shifts they operate.  So by using this 2010 benchmark, they are using the worst possible number for them to compare anything against.  On behalf of his company and others like it, he recommended that the Board delay taking action on this, and use whatever efforts it can to get the Clean Air Act Advisory Committee to have some affect on the EPA in this regard.
CURTIS COLEMAN, Southern California Air Quality Alliance





Expressed support for the recommendations made by Mike Carroll and 
Bill Quinn and for the ideas put forth by Board Members Campbell and
Reyes Uranga with respect to figuring out how the money is going to be used before adopting the Rule itself.  Commented, that while they would prefer that the Board defer action on the Rule until there was clear guidance from EPA, they recognize that may not happen in an expeditious time frame.  What can be done, however, is to determine a reasonable way as to how these funds can be used that would benefit the companies paying them and perhaps make this Rule more feasible for those companies.  Expressed the Alliance’s appreciation for the concern that the Board members have shown over the impacts of this Rule and hoped to work with the Board on getting changes made at the federal level.
MICHAEL HOOD, Hood Manufacturing Inc.







Commented that if refineries, electrical generating facilities, water districts continue to operate, they likely will pay huge fees when they exceed their baseline emissions; and that results in little change in the air quality.  Small businesses such as his will probably relocate outside the jurisdiction because they cannot pass these fees on to their customers and still survive.  Expressed his belief that this Rule will do little to improve air quality as it stands; and suggested it is actually a revenue rule, not a clean air rule.  (Submitted Written Comments)
B.J. ATKINS, Environmental Consultant








Commented that he represented four of the sources on the list, one of which is now idle; two are operating with BACT--and he believes BACT should be exempted if that is at all possible--two are actually consolidating facilities.  Manufacturing is off 40 percent; therefore, his revenues are off 40 percent as well.  Recommended the Board delay this Rule and wait for EPA to get their act in order.
COLLEEN CALLAHAN, American Lung Association






Expressed support for the staff’s recommendation on PAR 317 and urged its immediate adoption by the Board in order to comply with the law and to generate funding that can be used on projects that will help our air basin meet federal air quality standards for ozone.  Pointed out that every year that the basin fails to meet air quality standards, the lives of thousands of people are cut short.  Urged also a fair and transparent process of distributing the revenues to ensure the maximum emission reductions in the most impacted communities; and noted that while they hope that this process will be quickly developed, the lack of a specific plan for distributing the revenues should not delay the Board’s action today.
SHAWN OSLER, Insulfoam









Commented on the alternative baseline provisions of the Rule, indicating that they share Supervisor Campbell’s concerns as to whether or not a ten year look back might be more appropriate to truly determine whether or not a source is cyclical.  Their specific concern is that the current provision of the Rule will require them to include emissions from years that are significantly depressed in terms of their economic output and emissions, and goes contrary to the whole idea of the flexibility that was intended by EPA’s rule.  Therefore, they would request that the Board, regardless of what it decides in terms of adoption of the rule, direct the District to include the two in ten years provision for calculating the baseline.
BILL LAMARR, California Small Business Alliance






Commented that staff has told the Board today that there is no other alternative but to implement the Rule because it is law; however, not too many months ago, this agency was prepared to sue another agency for entering into a memorandum of understanding with the railroad, and he did not recall staff saying at that time that it was the law and there was nothing they could do about it.  Staff’s commentary in the socioeconomic analysis section of the rule package states that the proposed amendments do not directly affect air quality or establish emission limitations, therefore a socioeconomic assessment is not necessary or required.  He wondered, therefore, if the rule is not going to effect or improve air quality, where then is the District’s outrage or indignation and leadership by challenging the law and this provision in the Clean Air Act.  He expressed their hope that the District will advocate for guidance or a rule that will improve air quality without doing further harm to our economy; and urged the Board not to adopt the rule at this time, or at any other time, unless and until these outstanding matters can be resolved.
Dr. Wallerstein clarified that there is a socioeconomic assessment contained in the Board package; what Mr. LaMarr was referring to was wording that is standard in response to statutory requirements.  Secondly, the lawsuits he mentioned that this agency entered into at the Board’s direction were because EPA was not complying with the law.
ADRIAN MARTINEZ, Natural Resources Defense Council





Commented that while many of the provisions of the CAA are confusing, the fee provision sets out clear guidelines by which air districts and states must implement fees.  Suggested that this rule amendment should have been adopted years ago, noting that NRDC submitted a letter during the December Board meeting stating that the deadline for action on this had far passed.  Reminded the Board of a case in the D.C. circuit, SCAQMD vs. EPA concerning the transition from the one-hour ozone standard to the eight-hour standard. The result of that was the court saying that these fees remain in place; so, the District has confronted EPA on this issue, and the fees remain in place.  Expressed their belief that, as a result of the working group meetings held since the December meeting, District staff has done a good job of trying to accommodate on the baseline issues, in shifting from a three-year baseline approach to a five-year baseline.  As a participant in the CAA Advisory Committee, noted that some of the proposals being presented there are controversial and there are government agencies and environmental groups that are questioning the legality of certain approaches that are being proposed in that process.  With regard to the BACT issue, pointed out that the CAA is clear that there is no room for exemptions.  If a legislative amendment was passed, then presumably there could be; but as written, the CAA is very clear.  Expressed his belief that the San Joaquin-like approach is not legal and he does not think that should be considered by this Board.  Regarding the spending plan issue, suggested that perhaps the Board should direct staff to create a grant program or match program for qualified small businesses to help them reduce pollution at their facility or work with those facilities to get a 20 percent reduction so they are not assessed this fee.
MARTIN SCHLAGETER, Coalition for Clean Air







Commented that he believes the effort to reinvest funds into the facilities that are being assessed the fee is an appropriate priority and consistent with the environmental justice principles that this Board has stood by for a long time.  After finding there may not be some way to spend that money in those facilities, doing something in those neighboring communities should be prioritized second; and only after those two priorities are expended, should we then be able to spend beyond those borders.  Noted that simple guidance in that regard provides the kind of spending plan which he believes Supervisor Campbell is asking for and can be done today.  Expressed his belief also that those who are saying BACT should be exempted are suggesting that there would not be any change in the future, and he disagrees with that view of the future.  It is evident that BACT has continued to evolve, and reinvestment in these facilities is one way to make sure that these technologies continue to evolve.  Encouraged the Board to adopt the amended rule, as proposed by District staff, and asked for a spending plan that makes simple guidelines that prioritize the expenditure where the source of pollution is to best protect the public health and continue to pursue pollution reductions.
GREG ADAMS, Los Angeles County Sanitation Districts






Noted that the Section 185 working group, which spun off from the larger CAA Advisory Committee, is airing many issues and practical concepts, including using mobile source emissions to offset stationary source emissions, and also aggregating emissions, whereby, if an entity which has multiple sources finds it easier and more cost effective to control or over control at one facility rather than reduce at each and every facility, that would be an option.  Once the CAA Advisory Committee has vetted those recommendations, they will then move on to the Office of Air Quality Planning and Standards, the rule-writing arm of EPA for air matters.  To test the legality of all of this, there has to be a state willing to submit a program; therefore, the L.A. Sanitation Districts recommended that the Board direct the staff to convene the Rule 317 working group to develop an alternative program that reflects the flexibility that is being discussed by the Section 185 working group, bring a rule back to the Board for adoption in three to four months, submit that rule to the EPA, and South Coast would be the test case.  He added that the Section 185 working group proposals are probably sufficiently developed at this time for the AQMD to make a viable rule; however, a severability clause can be included in case some of them are not found to be acceptable.

Dr. Wallerstein clarified what he understands to be the process.  This advisory committee, which is similar to the District’s working groups, will provide a recommendation to the U.S. EPA staff; then it has to make its way up the chain and into the White House; then the White House has to sign off on it, including legal review within the U.S. EPA; at that point EPA would issue a guidance document; and then, if someone submits a program consistent with that guidance, EPA’s intent is to approve.  If somebody wants to litigate whether the EPA guidance is a proper reflection of the law, then there would be a lawsuit at that point.  The difference, which is subtle but important, in the way Mr. Adams described it is, when this group makes its recommendations to EPA, it is not necessarily going to be EPA’s view that it is in fact an appropriate interpretation of the CAA.  In fact, what Mr. Adams described is something that is more difficult here than anywhere else in the nation, and that is, his understanding from discussions with the EPA staff is that they were interested in an equivalency provision.  The problem here in Southern California is that we have 40 percent of the emission reductions in the so-called “black box” yet to be fully developed; therefore, we do not have a readily available set of alternatives.  The only one that has come to mind is one which would be extremely controversial, especially at this time, and that would be if the Legislature granted to this Board, as it did to the San Joaquin Board last year, where it gave them $20 to $30 of potential increase in vehicle registration fees at the selection of the San Joaquin Board to be used for technology development and clean air programs.  If the AQMD had another $2.00 approved, and this Board was willing to approve it, then he believed it could be consistent with the discussions that he has had with the 
U.S. EPA staff.
SUPERVISOR CAMPBELL MOVED THAT THE BOARD:  1) CONTINUE THE PUBLIC HEARING TO THE JUNE 5, 2009 BOARD MEETING;  AND 2) DIRECT STAFF TO BRING BACK TO THE BOARD AT THE JUNE MEETING, AMENDMENTS WITH SPECIFIC LANGUAGE FOR THE FOLLOWING THREE CONCEPTS:

· INCLUDE BACT LANGUAGE SIMILAR TO THAT IMPLEMENTED BY SAN JOAQUIN;

· IN STAFF’S CALCULATION FOR OPTION B, USE THE EPA GUIDELINES OF LOOKING BACK 10 YEARS AND USING THE TWO HIGHEST CONSECUTIVE YEARS FOR EMISSIONS; AND
· PRIORITIZE USE OF REVENUE FROM RULE 317 FEES SUCH THAT FIRST, FUNDS WOULD GO TO THE PERMITTEE TO INTRODUCE ADDITIONAL CONTROLS AT THE FACILITY, SECOND TO BE USED IN THE LOCAL REGION OF THE PERMITTEE’S FACILITY, AND THIRD, IF THERE WERE FUNDS LEFT OVER AFTER THAT, FOR THE PERMITTEE TO BE ABLE TO USE THAT IN ANOTHER PERMITTED OPERATION OF THEIRS SOMEWHERE ELSE IN THE DISTRICT; AND FOURTH, ANY REMAINING FUNDS TO BE UTILIZED IN THE FASHIONS PROPOSED BY STAFF TO MAXIMIZE IMPROVED AIR QUALITY IN THE DISTRICT.
THE MOTION WAS SECONDED BY MR. CACCIOTTI.

Dr. Wallerstein indicated that staff had prepared proposed language to help with discussion on Supervisor Campbell’s first two items, projected on screen, which staff would perfect within the next few days and make available to the public for comment:
(f)
Exemption – BACT

This rule does not apply to any permit unit for which the owner/operator demonstrates to the satisfaction of the Executive Officer that the emissions from that unit do not exceed best available control technology as defined in Health & Safety Code Section 40405 as of the attainment year.


Dr. Wallerstein indicated that he would like to refine “Executive Officer satisfaction” because EPA does not like the discretion.


Dr. Tisopulos indicated that the second item was more complex, and staff would have to scrub Option B:
(f)
Optional Baseline Calculation Procedure for Cyclical Sources
Notwithstanding paragraph (c)(2), a cyclical source as defined in paragraph (c)(4) may petition to the Executive Officer by filing a plan pursuant to paragraph (f)(1) to exempt a BACT permit unit or to utilize an the alternative baseline calculation procedure as described in paragraph (f)(2) and below that reflects the average average of the highest two consecutive years actual emissions, including fugitives and unpermitted, of the five (5) ten (10) consecutive years immediately preceding the attainment year that have been adjusted to reflect required reductions pursuant to federal, state, and local requirements.

(1)
A source seeking to exempt a BACT permit unit or to utilize the an alternative baseline calculation procedure for cyclical sources pursuant to this subdivision must file a plan on or before the later of March 31, 2011 or March 31 of the year following the initial attainment year, in accordance with the fee provisions of Rule 306, to be eligible for classification as cyclical.  The plan filing shall contain at a minimum:

(A) Emission data for the five (5) ten (10) years (5 years for electrical facilities) preceding the attainment year; and 

(B) Analysis of adopted local, state and federal rules or regulations that would have restricted the sources ability to both operate or emit a particular pollutant that existed during the consecutive two years selected time period for which the demonstration of cyclical operations/emissions is being made; and
(C) Adjusted annual emissions considering the impact of subparagraph (f)(1)(B) above; and/or
(D) A calculation demonstrating that the source meets the cyclical definition
(D)
Analysis demonstrating the permit unit meets BACT as defined by Health & Safety Code Section 40405 as of December 31, 2010, or the date the permit unit is placed in service, whichever is later.
(2)
Approved cyclical sources must determine their alternative baseline using adjusted emissions and computed separately for both VOC and NOx, as follows:
(A)
Baseline for a cyclical major stationary source located in the SSAB:


Mayor Pulido asked that the public review this and try to find a common ground where we can diminish the impact on jobs and also clean up the air, noting that if we just continue this indefinitely and say that EPA is not clear and let them come back, at the point when they do come back, we may not have the flexibility that we have right now.  He indicated that he believed Supervisor Campbell’s suggestion to be a good first step in terms of compromise.

In response to a question by Councilwoman Reyes Uranga as to whether it would be problematic for Title V facilities to go past five years, District Counsel Barbara Baird clarified that the EPA guidance that was issued in May of last year provides that facilities that are cyclical, have irregular emissions or otherwise varying emissions, are allowed to use the highest two out of the last ten years.  There is a provision that for electrical utilities it should be the highest two out of the last five years.

Dr. Lyou pointed out that BACT changes, and he questioned what BACT would the District use and whether or not annual updates and re-assessments would be performed.

Dr. Tisopulos responded that the way that staff presented the language, they can freeze it in 2010 and make a determination at that point.  Dr. Wallerstein added that the thought here is that the way the Clean Air act was written, it was about the attainment year.

Dr. Lyou commented that it would be helpful to have that spelled out in the proposal; and if the Board moves forward along those lines, it would also be helpful to have counsel prepare an analysis of the legality of using this approach, in order to address concerns as to whether or not the District could approach it this way and whether or not it would eventually be acceptable to EPA .  
Dr. Wallerstein noted that what staff is hearing from the Board is that the Board knows that staff did not propose it this way; however, the Board wants to put the proposal forward and see how EPA responds.
Dr. Lyou expressed his concern about the legality question and that it would be helpful to him to have more detailed information about this issue when the Board considers the Rule in June, if that is the route that we take.  He recommended also that this come back as Option C, so that the Board has on the table Option A & B to consider in June.  Finally, he wanted to ensure that the resolution language that was proposed on the errata sheet is incorporated in the next round of consideration.

As a point of clarification, Chairman Burke questioned whether Dr. Lyou’s suggestions were included in Supervisor Campbell’s motion.  Supervisor Campbell commented that he believes it is always appropriate to ask staff about the legality of District activities, and so he would include that in his motion.

General Counsel Kurt Wiese recommended that the public hearing in this matter be continued to the June 5, 2009 Board Meeting and that the public hearing be kept open, with the understanding that additional testimony can be considered at the June hearing; however, it will only go to those items that have changed as compared to the proposal before the Board today.


Supervisor Campbell indicated that he would amend his motion to include that as well.


Dr. Lyou raised a point of clarification that he had also suggested to bring forward an Option C, in addition to Options A and B; and to also include the revised resolution language.  
Supervisor Campbell indicated that he had missed the issue of leaving Option B on the table; and noted that he believes it is complicated and would like to omit it.  Councilman Cacciotti, seconder to the motion, agreed to the amendments to the motion by Supervisor Campbell.

Mayor Yates commented that he was supportive of continuing the hearing until June; and noted that his recommendation would be that the Board not act on this Rule until the EPA working group came to a finality and EPA analyzed it and made appropriate changes.

Supervisor Gonzales agreed with Board member Yates’ position, indicating she was unhappy with this situation and concerned with the fact that we have a unique element with the economy in its downward slide that is going to skew the numbers in an unfair and unpredictable manner that would then become the baseline for future references of what these businesses will have to work from.  She expressed her frustration that this Board and businesses have been working toward the maximum attainment possible already and that this Rule comes in, disguised in a sense, to punish those efforts.
MOVED BY CAMPBELL, SECONDED BY CACCIOTTI, AND CARRIED UNANIMOUSLY (Absent:  Carney, Lyou, Perry, and Wilson) TO:  1) CONTINUE THE PUBLIC HEARING ON RULE 317 TO THE JUNE 5, 2009 BOARD MEETING, THE PUBLIC HEARING TO BE KEPT OPEN, WITH THE UNDERSTANDING THAT ADDITIONAL TESTIMONY CAN BE CONSIDERED AT THE JUNE HEARING,BUT ONLY AS TO THOSE ITEMS THAT HAVE CHANGES AS COMPARED TO THE PROPOSAL BEFORE THE BOARD TODAY;  AND 2) DIRECT STAFF TO BRING BACK TO THE BOARD AT THE JUNE MEETING AN ANALYSIS ON THE LEGALITY OF THE BACT EXEMPTION PROPOSAL, AND AMENDMENTS WITH SPECIFIC LANGUAGE FOR THE FOLLOWING THREE CONCEPTS:

· INCLUDE BACT LANGUAGE SIMILAR TO THAT IMPLEMENTED BY SAN JOAQUIN VALLEY APCD;

· OMIT OPTION B, AND INSTEAD USE THE EPA GUIDELINES OF LOOKING BACK 10 YEARS AND USING THE TWO HIGHEST CONSECUTIVE YEARS FOR EMISSIONS; AND

· PRIORITIZE USE OF REVENUE FROM RULE 317 FEES SUCH THAT FIRST, FUNDS WOULD GO TO THE PERMITTEE TO INTRODUCE ADDITIONAL CONTROLS AT THE FACILITY, SECOND, TO BE USED IN THE LOCAL REGION OF THE PERMITTEE’S FACILITY, AND THIRD, IF THERE WERE FUNDS LEFT OVER AFTER THAT, FOR THE PERMITTEE TO BE ABLE TO USE THAT IN ANOTHER PERMITTED OPERATION OF THEIRS SOMEWHERE ELSE IN THE DISTRICT; AND FOURTH, ANY REMAINING FUNDS TO BE UTILIZED IN THE FASHIONS PROPOSED BY STAFF TO MAXIMIZE IMPROVED AIR QUALITY IN THE DISTRICT.

30.
Approve and Adopt Technology Advancement Office Clean Fuels Program Annual Report and Plan Update

Staff waived an oral report on this item.  The public hearing was opened and, there being no requests from the public to comment on this item, the public hearing was closed.

MOVED BY ANTONOVICH, SECONDED BY PULIDO, AND UNANIMOUSLY CARRIED (Absent:  Cacciotti, Carney, Loveridge, Perry, and Wilson), AGENDA ITEM NO. 30 APPROVED, ADOPTING RESOLUTION NO. 09-12, APPROVING THE TECHNOLOGY ADVANCEMENT OFFICE CLEAN FUELS PROGRAM ANNUAL REPORT FOR 2008 AND ADOPTING THE CLEAN FUELS PROGRAM PLAN UPDATE FOR 2009, AS RECOMMENDED.
31.
Amend Regulation IX – Standards of Performance for New Stationary Sources

Staff waived an oral report on this item.  The public hearing was opened and, there being no requests from the public to comment on this item, the public hearing was closed.

MOVED BY YATES, SECONDED BY REYES URANGA AND CARRIED UNANIMOUSLY (Absent:  Cacciotti, Carney, Loveridge, Perry, and Wilson), AGENDA ITEM NO. 31 APPROVED, ADOPTING RESOLUTION NO. 09-13, AMENDING REGULATION IX AND CERTIFYING THE NOTICE OF EXEMPTION, AS RECOMMENDED.
32.
Pre-Hearing Report to Receive Public Comments on Proposed Rule 2301 – Control of Emissions from New or Redevelopment Projects
Dr. Elaine Chang, DEO of Planning, Rule Development and Area Sources, gave the staff report.  After receiving comments from the Board, staff intends to continue to perform additional technical analysis to complete the rule development package with the alternatives proposed by both the environmental community and the business community; and staff intends to prepare a CEQA document including all three alternatives for the Board’s consideration. In the interim, staff will continue its working group meetings; and beginning in the summer, will expand its rulemaking efforts to initiate a formal public process and reach out to local governments, explaining to planning staff how this program can be better developed and enforced.  Staff expects to bring a proposal back to the Board in the Fall.
Mayor Yates noted that the City of Chino recently went through a General Plan Amendment and believe they will probably be in compliance with this Rule.  Cities throughout the state are being mandated to increase their housing density; and if they comply with that mandate, they will be in compliance with this Rule.

Dr. Lyou noted that there is a provision about substitute emissions reductions and he did not see anything in the Rule language and was wondering if staff was considering measures to protect against environmental justice-type impacts from substitute provisions that may move those emission reductions someplace else.  His second question to staff had to do with the appeal process, and the section of the Health and Safety Code which allows any aggrieved party to challenge a permit decision
Mr. Wiese confirmed that anyone who agrees or disagrees with the decision to approve or disapprove a compliance plan would have the ability pursuant to that Health and Safety Code to have that decision reviewed by the AQMD Hearing Board.  Dr. Wallerstein noted that sometimes when we answer the business community, they would be the applicant, to which Dr. Lyou suggested that it be clarified in the Rule language that both apply.
With regard to the question on the substitute emission reductions and potential environmental justice impacts, Dr. Chang noted that staff is pleased to consider that; however, the District does currently allow offsite substitution measures.

In response to Dr. Lyou’s questions about making it a priority to keep the emission reductions as close to the facility as possible, Dr. Wallerstein agreed it was a good point and that staff would be happy to try to integrate appropriate language into the program.

In response to questions by Ms. Carney concerning the quantity of emission reductions anticipated and the cost effectiveness, Dr. Chang indicated that there is a small amount included in the SIP by 2023, approximately 0.8 ton of NOx and 0.5 ton of PM, there being two reasons emissions were so small.  One, staff assumes that all other competing measures will be implemented first, so staff does not double count reductions; and, secondly, vehicles will be much cleaner by 2020.  With respect to cost effectiveness, staff envisions the cost for this Rule will be shared with other programs, such as the strategies that local governments and project proponents will have to do under AB 32, as mentioned by Mayor Yates.  Most of the benefits will be captured because of the greenhouse gas strategies.  Staff is also considering the potential, when they do the appeal or the infeasibility finding, that the cost would be considered as one of the elements.
Ms. Carney commented that while this is only a preliminary report, she believes it is important, as this moves forward, for the Board to hear from staff what the real need is for this rule and to go through another set of rules and reporting process for the small amount of emission reductions contained in the SIP.

In response to a question by Councilwoman Reyes Uranga, Dr. Chang clarified that if a project proponent does not adhere to the terms of their air quality compliance plan, it does not mean that the action of the local land use authority will be nullified; the District will take enforcement action for this Rule just as it does for noncompliance with any other AQMD rule or regulation.
The public hearing was opened, and the Board heard testimony from the following individuals.
MARA BURSTEIN, Environment Now









Expressed support for PR 2301, but noted their concerns with respect to enforcement and flexibility.  There have been requests from industry to have local entities enforce the Rule, and they are concerned that if that goes forward within the Rule, there would be inconsistencies with application of the Rule.  Since it is AQMD’s mission to improve air quality and protect public health, they trust the District to analyze and review the applications that come in and the mitigations that are proposed.  They also support the option of a fee for offsite mitigation to ensure that the emissions are reduced and also provide flexibility.
KATHRYN PHILLIPS, Environmental Defense Fund






Commented that they had a consultant work with the AQMD on the data for emissions from this source, new and redevelopment projects, and looking at what the District is proposing and what the District might get from a rule that is more similar to a rule adopted in the San Joaquin Valley.  Their consultant determined that the AQMD could get more than what the AQMP states, and still have a reasonable rule.  Considering the fact that the South Coast air district is in serious need of emission reductions, it really cannot throw out any opportunity to get reductions that are feasible.  The similar rule in the San Joaquin Valley was adopted in December 2005 and has been applied since March 2006, and it took about a year for everyone to become aware and knowledgeable of the rule; that is one reason why they do not believe three years is necessary.  Suggested that the threshold be set at one ton; and that it be for not only NOx, but also include PM and VOCs.  Expressed support for the fee option as well.
DAVID PETTIT, Natural Resources Defense Council (NRDC)




Expressed opposition to the industries’ suggestion that this indirect source rule (ISR) matter be handled as part of the CEQA process, as opposed to being handled by the AQMD; and expressed NRDC’s belief that if this is done through CEQA, this Rule will not be SIP approvable, and in that sense, all of this work will have been done for nothing.  The reason they believe it will not be SIP approvable is that you would never be able to say for sure what emission reductions are going to come out of a project because, under CEQA, there is the option on the statement of overriding considerations that can take all the mitigations that the local agency wants off the table.  He believed that would be counterproductive for the intent of this rule and, therefore, urged that guidance be given to staff to reject the CEQA alternative and to maintain the proposal by staff that the decision on whether an applicant has met the requirement or not remain with the District.
CURTIS COLEMAN, Attorney, behalf of Southern California Air Quality Alliance

Expressed the Alliance’s concern that the proposed rule has been nominated as an ISR; and yet, as it is written, it pulls in sources that are subject to District permitting requirements and new source review.  They believe that those projects that are already subject to District review should be handled under new source review and the District’s normal permitting process and CEQA review, rather than under PR 2301.
MICHAEL LEWIS, Construction Industry Air Quality Coalition






Expressed their support for the CEQA-based approach, noting that while CEQA is not necessarily an understandable process it is one that is long established and is one that everybody understands how it works.  The Attorney General recently issued guidelines for GHG considerations which he wants taken into account when new local general plans are prepared.  The AQMD has CEQA guidelines that direct local agencies to look at localized significant impacts. The Coalition spent a long time working with the District to develop those, and they believe those will work very well on small projects and see no reason why they cannot work on larger projects also.  Although it is a burden on the District to make clear what exactly it wants out of that process, he believes the District owes that to the local jurisdictions that are making these decisions.  Secondly, since the District is looking for a small amount of reductions that are due in 2023, they believe the District has the time to fine tune the CEQA process.  Lastly, they believe there should be some certainty in the process after the local agency has approved the projects; and they do not believe local agencies wants to see these projects coming back to them after they have made a final decision simply because something was changed in the Air Quality Compliance Plan and it now requires that the project be re-approved or re-considered by the local agency.
CARLA WALECKA, Realtors Committee on Air Quality





Commented that the proposed rule is important not only for project sponsors, but also for local government; and the business and industry’s interests that participated in drafting the CEQA alternative spent a lot of talking to local government.  The District staff proposal is presented as a simple checklist, and they believe it is simple for the District to administer and enforce.  However, it is not simple for project applicants to meet or for local agencies to reconcile with their CEQA lead agencies responsibilities and local land use authority.  The environmental proposal that several speakers mentioned is modeled after the San Joaquin Valley fee-based rule, except, they believe that it is the San Joaquin Valley Rule on steroids.  It has a much lower applicability threshold, a lower mitigation threshold, and, if project impacts cannot be mitigated onsite, the applicant would have to pay a mitigation fee for a 30-year period, something that is difficult to calculate at the present time.  They believe that both of these alternatives will particularly burden work force housing and further burden economic recovery that needs to occur in the region.  However, the main criticism about the CEQA alternative is that it is unenforceable, with which they would disagree.  However, all three proposals have enforcement issues; and they do not believe that is a sufficient reason to not carry the CEQA alternative forward and have it be the basis for the final Rule, and asked that the Board give that direction.
RICHARD LAMBROS, Building Industry Association of Southern California


Expressed support for the comments made by the other members of the business community, and commented in support of the CEQA-based alternative in proceeding forward on PR 2301.  Indicating that the present economic times raise the bar for both those in the private sector and those in the public sector to try to design any new regulation in a way that is cost effective and efficient and really get the job done and have that sort of administrative efficiency, suggested that the CEQA approach is the only approach that is being presented that avoids duplication and conflict with existing CEQA mandates and requires no new regulatory process.  The CEQA-based draft rule, he believes, achieves quantifiable surplus emissions reductions, without compromising the lead agency role under CEQA nor does it compromise local land use authority; and it is the most cost effective, simple and most immediately productive alternative and should be the basis for moving forward on PR 2301.
COLLEEN CALLAHAN, American Lung Association






Expressed the ALA’s support for using ISRs as an important source of emissions reduction and as an important way of showing that air quality progress in the District is not outweighed by increased traffic and other emissions induced by new developments.  The ALA is currently involved in the rule making of an ISR in the Bay area, and they also supported an ISR in the San Joaquin Valley.  This is a proven tool; it has been applied effectively in other air districts to reduce indirect emissions linked to new developments.  They believe that AQMD’s rule is moving in the right direction; and also believe the AQMD should ultimately be responsible for enforcing the rule, as it is the most capable of overseeing it.  Further, they believe that delegating to local entities without expertise in air quality issues could result in inconsistent application.  She expressed support also for Dr. Lyou’s suggestion to keep emission reductions as local as possible to the source.
MARTIN SCHLAGETER, Coalition for Clean Air






Commented that Mayor Yates spoke to something that he believes is at the core of this item, and that is there are adjustments coming down on the local cities for planning purposes, such as AB 32 and SB 375; and this District needs to have this Rule in place because it is the opportunity to ensure maximizing the co-benefits of the air pollution reductions that this District is concerned about most.  It will help to inform the local cities as they put their new plans in place, and will ultimately help inform the developers themselves so they have the smartest growth developments possible; and he suggested that is an argument as to why this Rule should go into effect immediately.  With respect to the CEQA-based alternative that has been presented, he noted that we have CEQA right now and the AQMD can write a letter anytime they want and that letter can be heard or not heard; however, something stronger and more enforceable is needed, and that is what staff has presented and he would encourage moving that forward.

There being no further testimony, the public hearing was closed.


Supervisor Campbell indicated that, as a local government official, he is at this time leaning towards the CEQA approach.  He noted that they go through a lot of effort to include all of the discussions and understand what is happening in the environment when they consider a development project; and he believes adding in the additional elements for air quality as could be defined in this Rule would be appropriate.
RECEIVE AND FILE ITEM; NO ACTION BY THE BOARD.
PUBLIC COMMENT PERIOD – (Public Comment on Non-Agenda Items, Pursuant to Government Code Section 54954.3)


Mr. Joseph Blackburn, of Communities Advocating Responsible Environmental Safety (CARES), and Mr. George Gomez, both commented on the continuing odors from the Gregg Industries facility, despite their announcement that they are ceasing foundry operations on May 1, 2009.  Mr. Blackburn noted that the problem at Gregg Industries is being solved by the economic downturn, and that the AQMD’s enforcement of environmental laws has, in his opinion, been a failure in this regard.  He stated that he has been calling the District and complaining about the odors from the Gregg facility for over six years, and expressed his frustration at the District’s process for odor complaint verification by an AQMD inspector and number of complainants necessary for the District to issue a notice of violation to a facility.

Dr. Wallerstein responded that he met with the CEO of Gregg Industries the day before and was informed that they have already shut down some of the key equipment that would lead to the odors, and they are dismantling it and moving it off the site.  They will be doing the same with all of the other equipment that emits air pollution within a short period of time.  He indicated further that since there has already been a complaint today, it is his understanding that an inspector is out there at the facility today; and he will ask the inspector to verify that the CEO was honest in his statements to him.  If they are not removing the equipment that has been causing the odors, then the District, pursuant to the Health and Safety Code, can enforce the public nuisance provision against the company and, if necessary, seek a restraining order against them.  Also, when the District entered into a supplemental environmental project agreement with them, they were to do mitigations at the facility in lieu of penalty monies that the District would have otherwise collected from them.  Since they are now shutting down and vacating the facility, and, therefore, not fulfilling the agreement terms, the District intends to pursue those monetary penalties.

Mr. Sean Mohajer, of AQMS Automotive, LLC, noted that he submitted written comments to the Board on the issue he wanted to speak on, and that is Rule 1610 – Old Vehicle Scrapping, and the issue of upcoming legislation, AB 118, concerning the same issue of mobile source emission reductions.  Dr. Wallerstein indicated that he is preparing a response to Mr. Mohajer’s letter.
CLOSED SESSION 

The Board recessed to closed session at 12:50 p.m., pursuant to: 
Government Code section 54956.9(a) to confer with its counsel regarding pending litigation which has been initiated formally and to which the District is a party.  The actions are:
•   NRDC, et al. v. SCAQMD, et al., U.S. District Court Case No. CV08-05403
      GW (PLAx);

• NRDC, et al. v. SCAQMD, et al., Los Angeles Superior Court Case 
      Nos. BS105728 and BS110792; and
•   NRDC, et al. v. SCAQMD, et al., Court of Appeal, Second Appellate District,
      Case No. B212646.
Government Code sections 54956.9(c) to confer with its counsel regarding determining whether to initiate litigation (two cases); and 54956.9(b)(3)(C) to confer with counsel regarding threatened litigation (one case).  Facts and circumstances giving rise to threat of litigation: Letter dated March 11, 2009 from Michael J. Carroll, Latham and Watkins, to Barry R. Wallerstein regarding Proposed Southeast Region Energy Project.
Government Code section 54597.6(a) to meet with

•  designated representatives regarding represented employee salaries and
      benefits or other mandatory subjects within the scope of representation
      [Negotiator: Eudora Tharp; Represented Employees: Teamsters Local 911 &
       SCAQMD Professional Employees Association]

and to meet with
•  labor negotiators regarding unrepresented employees [Agency Designated
      Representative:  Eudora Tharp; Unrepresented Employees: Designated
      Deputies and Management and Confidential employees].

Following closed session, General Counsel Kurt Wiese announced that a report of the actions taken in closed session would be filed with the Clerk of the Boards and made available to the public upon request.

ADJOURNMENT
There being no further business, the meeting was adjourned by the General Counsel at 1:15 p.m.

The foregoing is a true statement of the proceedings held by the South Coast Air Quality Management District Board on April 3, 2009.
Respectfully Submitted,
SAUNDRA McDANIEL
Clerk of the Boards

Date Minutes Approved: _________________________
_____________________________________________

     Dr. William A. Burke, Chairman

ACRONYMS
APCD = Air Pollution Control District

BACT = Best Available Control Technology

CARB = California Air Resources Board

CEC = California Energy Commission

CEQA = California Environmental Quality Act

CNG = Compressed Natural Gas

FY = Fiscal Year

GHG = Greenhouse Gas

LNG = Liquefied Natural Gas

MSRC = Mobile Source (Air Pollution Reduction) Review Committee

NOx = Oxides of Nitrogen

PAR = Proposed Amended Rule

PM = Particulate Matter

RFP = Request for Proposals

RFQ = Request for Quotations

U.S. EPA = United States Environmental Protection Agency
