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Comments of Association of American Railroads, Union Pacific Railroad Company and BNSF

Railway on the Proposed South Coast Air Quality Management District’s Rule 3501, 3502, 3503,
and 3504 )

I. Introduction

The Association of American Railroads and its member freight railroads operating in
California, Union Pacific Railroad Company and BNSF Railway ("UP and "BNSF"; collectively “the
Railroads”), appreciate this initial opportunity to comment on the South Coast Air Quality
Management District’s (SCAQMD or the District) draft proposed Rules 3501, 3502, 3503, and 3504.
The Railroads strongly support improving air quality in the South Coast Air Basin (“SCAB”) and in
the State of California through cost-effective emission-reduction programs and they have entered into a
substantial and unmatched MOU with the State of California to bring the cleanest available
locomotives into the South Coast Air Basin. However, the District’s proposals may actually result in
increased emissions and raise safety concerns. They include extraordinarily burdensome and punitive
administrative requirements, and are unnecessary in light of the alternatives, including the railroads’
and ARB’s initiatives already underway in the SCAB area to reduce locomotive emissions.

The proposed rules are being put forth against a backdrop of continuing reductions in
locomotive emissions resuiting from groundbreaking federal emission standards, continuing reductions
in emissions from railroad operations due to fuels and other regulations at the federal and California
state levels and, in particular, the continuing and unmatched commitment by the Railroads to reduce
emissions of nitrogen oxides (“NO,”) and particulate matter less than 2.5 microns (PM_ 5) resulting
from their operations in the SCAB. The Railroads, together with the California Air Resources Board
("ARB") and U.S. Environmental Protection Agency ("EPA") remain committed to the enforceable
Memorandum of Mutual Understandings and Agreements -- South Coast Locomotive Fleet Average
Emissions Program, dated as of July 2, 1998 ("South Coast MOU"), which will accelerate, at a
considerable cost, the introduction of the cleanest fleet of locomotives in the nation into the SCAB. In
addition, the Railroads have invested millions of dollars in fuel efficient locomotives and idle
reduction technologies, and are spending upwards of $5 million to develop, with oversight by the
ARB, a particulate trap or oxidation catalyst to reduce particulate emissions from older locomotives.
The proposed rules can only duplicate, conflict and interfere with these initiatives.

Importantly, the proposed rules are preempted by a broad variety of established federal and
state laws. For example, the proposed rules are preempted by the Clean Air Act, the California Health
& Safety Code, the ICC Termination Act, federal rail safety laws, and the Commerce Clause of the
U.S. Constitution. The District has not obtained confirmation that it has the authority to issue any of
the proposed rules, despite repeated unsuccessful efforts at the state and federal levels. The reasons for
the District's lack of success are clear: both the U.S. Congress and the California Legislature have
delegated exclusive authority over locomotive and rail emissions to the federal and state agencies that
can effectively and efficiently regulate in this area. For local districts like SCAQMD to enter this field
would create a patchwork of inconsistent, duplicative and contradictory measures that would damage
the national railroad system and interfere with interstate and foreign commerce. Notwithstanding
preemption under federal law, the Railroads will address other issues presented by the proposed rules
in these comments.




II. General Overview Comments

a. Comments on the Regulatory Process Used by the District for These Rules

The Railroads have actively participated in the two working group meetings and two public
workshops held on this subject by District staff so far, and we continue to have discussions with
District staff. On these occasions, the Railroads have explained how idling plays an integral part in
their respective operations and what each Railroad has been doing, and will be doing, to reduce
unnecessary idling to the maximum extent possible, particularly in the SCAB. In addition, the
Railroads have conducted tours for District staff of two major South Coast facilities (BNSF’s
Commerce yard and UP’s Colton yard) and held in-depth discussions with District staff about railroad
operating practices. Future tours of railroad facilities for District staff are currently being planned, and
the Railroads hope that these tours and other communications can provide the District with more
information and an even better understanding of the issues.

Specifically, the Railroads have explained to District staff why idling for over 15 minutes in
many cases is necessary for railroad operations. Idling is necessary, for example:

* to prevent the water in the engine from freezing in cold weather;
¢ to keep the air brakes operational in order to secure the train;

e while waiting at a siding for "a meet" or "a pass" with another train that is sharing the same
track;

e during an initial air brake test before departing a terminal;

e in the event the train activates a hot box or dragging equipment detector and must be held
pending an inspection;

during load testing at a railroad maintenance facility;

while waiting for a clear signal to enter or depart from a terminal;

while waiting for an area within a yard to clear;

in connection with switching an industry or within the rail yard; and

while waiting for a clear signal when there is roadway work or other temporary delays.

We have discussed with District staff how new automatic start/stop technology is being
installed on the existing fleet of locomotives as the devices become available. New locomotives are
already equipped with this technology. With locomotive power in high demand, pulling a large
number of units out of service at one time for application of the stat/stop technology would lead to
significant system delays and greater overall emissions. It will take several years before all
locomotives in the South Coast can reasonably be retrofitted with this new technology.

Given the complexity and demands on the rail system, the Railroads request that all regulatory
agencies in California work with the railroad industry on ways to reduce focomotive emissions in
effective and efficient ways. In fact, for more than 10 years, the Railroads have been working
cooperatively with ARB and several individual districts, cities and counties to develop significant
measures to reduce air poliution from locomotives and rail operations. ARB has been able to influence
federal standards for locomotives in major ways, to forge the South Coast MOU, to work with the
Railroads on assessing railyard emissions, and to enter into a diesel retrofit research and development
program.




Because locomotives operate throughout the state, it is appropriate for ARB to take the lead
among regulatory agencies in California and for the District to play a positive role in Board activities.
Thus, further study of rail yards, such as the Commerce Yards, future-idling policies and agreements to

retrofit locomotives with idle limiting devices should all be led by the ARB, with appropriate District
and community involvement.

b. General Comments on CEQA Requirements - The District Should Prepare and
Disclose its CEQA Initial Study and Prepare an EIR on this Rule Package

There is no question that CEQA applies to major rulemaking proceedings like this one and that
the District must seriously apply CEQA to these proceedings:

“21001.1. The Legislature further finds and declares that it is the policy of the state that
projects to be carried out by public agencies be subject to the same level of review and

consideration under this division as that of private projects required to be approved by public
agencies.”

We assume that the District will not attempt to rely on any CEQA exception or CEQA “equivalent”
review process for this very significant new rulemaking.

As a first step toward District compliance with CEQA, the Raitroads request a full opportunity
to review and comment on the initial study required under CEQA that District staff still needs to
provide to the Railroads, interested agencies and the public. The State CEQA Guidelines require:

"15063. Initial Study

“(a) Following preliminary review, the Lead Agency shall conduct an Initial Study to
determine if the project may have a significant effect on the environment. If the Lead Agency
can determine that an EIR will clearly be required for the project, an Initial Study is not
required but may still be desirable.

“(1) All phases of project planning, implementation, and operation must be considered in the
Initial Study of the project. .. .”

State and District CEQA guidelines provide detailed guidance concerning the initial study
required for a new District rule. The CEQA guidelines clearly require an even greater amount of
scrutiny by the District in the case of an entirely new, major package or regulations that would have
substantial effects on the entire goods movement system. The Railroads are looking forward to
reviewing and commenting on the District's initial study when District staff is able to prepare and
publish it, as required by the CEQA guidelines.

District staff will also need to prepare an EIR for this rule package. An EIR is required any
time an agency "project" like this rule package may result in significant environmental impacts, like
those described below:




“It is the intent of the Legislature that all agencies of the state government which regulate
activities of private individuals, corporations, and public agencies which are found to affect the
quality of the environment, shall regulate such activities so that major consideration is given to
preventing environmental damage, while providing a decent home and satisfying living
environment for every Californian.” (Ca Pub. Res. Code 21000 (2)

The novelty or difficulty of anticipating all the direct and indirect impacts of this rule package
cannot excuse the District from looking hard. CEQA policy is-clear:

“21001. The Legislature further finds and declares that it is the policy of the state to:

“Require governmental agencies at all levels to consider qualitative factors as well as economic
and technical factors and long-term benefits and costs, in addition to short-term benefits and
costs and to consider alternatives to proposed actions affecting the environment.”

The specific test for a “significant Impact” triggering an EIR is:

“The criteria shall require a finding that a project may have a ‘significant effect on the
environment’ if one or more of the following conditions exist: :

(1) A proposed project has the potential to degrade the quality of the environment, curtail the
range of the environment, or to achieve short-term, to the disadvantage of long-term,
environmental goals.

(2) The possible effects of a project are individually limited but cumulatively considerable. As
used in this paragraph, "cumulatively considerable" means that the incremental effects of an
individual project are considerable when viewed in connection with the effects of past projects,
the effects of other current projects, and the effects of probable future projects.

(3) The environmental effects of a project will cause substantial adverse effects on human
beings, either directly or indirectly.” (CA Pub. Res. Code 21083(b).)

With regard to Proposed Rules 3501 and 3502, the District is proposing that the Railroads make
significant changes to their current operations in order to reduce the location and the amount of idling.
In order to decrease idling, it will likely be necessary to increase in the number of shutdowns and
startups. These impacts could degrade the quality of the air, result in short-term reductions while
leading to long term modal shift to highway trucking, and result in cumulatively considerable impacts
throughout the entire SCAB, due to the following factors at a minimum:

» Increased system delays: this would increase the number of locomotives operating in the
SCAB and in that respect lead to more idling.

e Increased number of start-ups: this could lead to increased emissions on restart until the
proper air/fuel mixture is achieved in the engines.

e Increased startups: this could lead to noise complaints as starting up will be louder than idling.

e Increased occurrence of failures to restart: this would increase system delays, and extra
locomotives would need to be deployed to retrieve the failed units.




Furthermore, in order to decrease idling, the Railroads may be compelled to increase the
number of locomotives operating in a yard, or to expand railroad yards and/or change rail yard
operations, or shift work to other locations in ways that might lead to greater waiting times by trucks.

With regard to Proposed Rules 3503 and 3504, the District staff proposals contain no limitation
on the extent or impact of mitigation plans, which may result in significant changes in rail operations
within railyards and throughout the entire rail system. The scope of these changes could be major, and
significantly increase emissions throughout the entire SCAB. For example,

¢ Inorder to reduce emissions within railyards, locomotive operations could increase on main
lines or at satellite facilities even outside of the District. CEQA requires the District to evaluate
all out-of-basin impacts in a full EIR and obtain the comments of all interested agencies and
states within and outside the South Coast.

» In order to lower emissions at a certain location within a railyard, the yard may be redesigned
in a way that decreases locomotive and truck emissions within the vard but increases emissions

“from trucks and ships outside the yard. The District must obtain information and input from

Ports, at least, before imposing these kinds of impacts on Ports and communities around Ports.

¢ In order to reduce railyard emissions within rail yards located within the SCAB, it may be
preferable to increase truck drayage to locations outside the district. The District's EIR must
fully and credibly evaluate all impacts like this on all affected communities.

¢ Inorder to reduce railyard emissions within the SCAB, this rule package may compel Railroads
to limit the amount of freight they will haul so that trucks would have to handle the increase —
leading to increased emissions and congestion on highways and at the Ports. Of course, these
results would completely undermine the efforts of the Ports of Los Angeles and Long Beach to
reduce their overall emissions to the levels of prior baseline years. The District's EIR for this
rule package must therefore include a complete evaluation of all impacts on all of the
components of the POLA "No Net Increase" plan and similar plans at Long Beach and other
California ports that might be affected by this District rule package.

The District’s proposals are very broad and the District has not defined any limit that would
mitigate or avoid the broadest and most significant impacts on the entire basin. The CEQA analysis
must consider the implications that could result from such a broad proposal. The EIR must also
include all cumulative impacts, as clearly required by CEQA 21083 above, including all modal shift
resulting from these rules. These cumulative impacts can be regional, localized, or at the
neighborhood level. Changes in locomotive operations which could increase delays may lead to delays
on roadways at crossings, increased congestion due to increased truck activity, increased costs
associated with moving goods, and increased truck idling outside of railyards. Of course, it is vitally
important that the District also coordinate its CEQA analysis of these rules with all other initiatives
related to the control of railroad emissions in California and at the national level. The District’s
analysis cannot just address a piece of the entire, extended “project” of addressing the control of
emissions for railroads and the integrated goods movement system.

The District’s EIR for this package must also analyze the relationship of this package to all
other relevant District and other plans and programs. To date, the District has not analyzed how this
package relates to the District’s portion of the California SIP, for example. Since the adoption of this
package in regulatory form could result in the termination of the 1998 ARB MOU (see
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