Brain Tumor and Air Pollution Foundation

21865 Copley Drive ( Diamond Bar CA 91765

Michael D. Antonovich, Chair
Robert Davidson, Vice Chair

Minutes

February 25, 2004
Chairman Antonovich called the meeting of the Brain Tumor and Air Pollution Foundation to order at 10:35 a.m.  Present by teleconference from the location indicated were the following Directors (in alphabetical order):

Michael D. Antonovich – 500 W. Temple St., 869 Hall of Administration, Los Angeles CA 90023
Robert Davidson – 3360 E Pico Blvd., Los Angeles CA 90023

Not attending:

Hal Bernson (listing in as a member of the public but unable to participate due to Agenda not being posted to comply with Brown Act)

James Silva

Also present by teleconference from AQMD Headquarters at 21865 Copley Dr., Diamond Bar CA 91765 were the following individuals (in alphabetical order):
Dr. Jean Ospital, SCAQMD Health Effects Officer
Patrick (Rick) Pearce, Foundation Treasurer (arrived 12:40 p.m.)
Kurt Wiese, Counsel
Not attending:


Barry Wallerstein, Foundation Chief Executive Officer

Chery Cooper, Foundation Secretary 

Due to lack of a quorum, no action could be taken.  However, the Board Members present discussed the items.
1. APPROVE MINUTES OF FEBRUARY 12, 2004 MEETING
Spvr. Antonovich and Mr. Davidson had no objections to the Minutes as presented.

2. AMEND ARTICLES OF INCORPORATIN
Spvr. Antonovich and Mr. Davidson had no objections to the proposed amendments.

3. ANNUAL REPORT
Spvr. Antonovich and Mr. Davidson had no objections to the draft annual report as laid out in a Board Letter to be submitted to the South Coast Air Quality Management District Board.

4.
RECOMMENDATION TO MAKE INVESTMENT
Dwight Montgomery, Esq. of the law firm of Best, Best & Krieger was introduced by Kurt Wiese and provided the Board Members present with the following information:
The law form looked at the proposal to invest within the context of California nonprofit laws.  There are concerns about investing in “for profit” entities.  There is no restriction on investments, per se, provided the investment is not speculative and there are safeguards such that the investment is not at risk.  The $1.5 million constitutes a charitable trust and the Board has a fiduciary obligation to preserve the charitable trust.  The Board would need to make an informed decision as to whether the investment is, or is not, speculative to the extent it would jeopardize the charitable trust.  Mr. Montgomery indicated that both California and federal tax laws contemplate non-profit corporations making investments.  It is just a question of whether this investment could be construed as the Board breaching its fiduciary responsibility to the Foundation.  

Another issue is, “would the investment bestow an impermissible benefit on a private individual?”  While there is no case law there is other guidance regarding investments that would jeopardize the tax-exempt status of the Foundation.  Concerns include control of the Foundation over the use of the proceeds give to the “for-profit” entity.  There would have to be checks and balances in the investment to insured that the $1.5 million is truly being used for purposes that further the stated purpose of the Foundation.  There can be some administrative costs.  Another challenge that counsel sees with the investment is whether it truly ties into the purpose of the Foundation to aid/support research.

A final issue that the Board should consider is that if the Board decides to make this investment, it is successful, and the Foundation receives royalties, the royalties would be taken out of the computation of whether the Foundation is a public charity or a private foundation.  Royalties may not exceeding one-third of gross receipts.  Otherwise, public charity status may be jeopardized.  Then an excise tax would be imposed on the Foundation.  Public charity status is important from the standpoint that you would still want to secure donations from the general public.  Also, the one-third investment ceiling is not set in stone.  There is also a 10% facts and circumstances test.
Mr. Montgomery indicated that his firm has done thorough research on this investment and are unable to come up with specific guidance related to non-profit investing in “for-profit” entities.  There is a 6-year-old IRS ruling that allowed a transfer of “for-profit” stock to a non-profit entity but the “for-profit” entity was a wholly-owned subsidiary of another non-profit.

Board Member Davidson requested that staff provide a thorough review of these issues for the next meeting.  Kurt Wiese will ask Mr. Montgomery to lay out a path that the Foundation can follow.  Spvr. Antonovich agreed with this approach.

Dr. Black commented that this is an opportunity for a technology that MicroSurgeon is developing that is a very good fit with the mission of the Foundation.  They are trying to develop a technology to destroy brain tumors, lung tumors that metastasize to the brain, and lung tumors.  From the research point of view, this is the type of thing the Foundation should be supporting.  In terms of the points the attorney raised, I think that it is a good concept.  We want this funding to further develop this product to get FDA approval so we can start treating patients.

4. OTHER BUSINESS - None
5. NEXT MEETING - The next meeting was scheduled for 9:00 a.m. on March 3, 2004 
6. PUBLIC COMMENT - There was no public comment.
There being no further business, the meeting was adjourned.

Dated:  February 25, 2004
____________________________________________


Chery Cooper, Foundation Secretary

APPROVAL OF MINUTES:

Date:  _________________

(to be approved at next meeting)
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