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GENERAL CONDITIONS OF SALE - CEMS EQUIPMENT 

 

GENERAL: The following Terms and Conditions form part of this Proposal submitted by CEMTEK 

Environmental, Inc. DBA CEMTEK KVB-Enertec herein after called "CEMTEK" for the sale of Goods 

and/or Services to a Client/Customer/Owner herein after called "Purchaser".  CEMTEK and Purchaser are 

each sometimes herein referred to individually as a “Party” and collectively as the “Parties”. Therefore, 

any Contract made by and between the Parties shall constitute Purchaser’s acceptance of these Terms and 

Conditions in its entirety.  These Terms and Conditions shall supersede any preprinted terms on any of 

Purchaser’s documents and may not be amended or modified without prior written consent of CEMTEK. 

 

VALIDITY: Unless otherwise stated in this Proposal, this quotation is valid for thirty (30) days from the 

date issued by CEMTEK.  

 

ACCEPTANCE: This Proposal is subject to acceptance by Purchaser within ninety (90) days from 

quotation date and shall constitute a binding agreement with CEMTEK only when thereafter approved by 

and signed by an authorized CEMTEK officer.  

 

PRICING: Unless otherwise noted in CEMTEK’s Proposal, equipment and material prices set forth in the 

Proposal are firm for delivery in accordance with the schedule therein. In the event the schedule is modified 

due to acts of Purchaser or conditions beyond CEMTEK’s control and Contract costs escalate, an equitable 

adjustment to the Contract price shall be granted to CEMTEK.  

 

TAXES: Sales tax, personal property tax, use tax, excise tax, or other taxes imposed by federal, state or 

municipal authority and incurred by CEMTEK through performance on the Contract shall be to Purchaser's 

account and are in addition to the prices quoted in the Proposal. CEMTEK shall not be responsible for any 

additional costs associated with Purchasers tax exemption certificate and the governing body's acceptance 

of same.  

 

TARIFFS: Tariff surcharges are not included in the Proposal pricing. However, in the event tariff 

surcharges are/or become applicable, such tariff surcharges will be passed down and invoiced to Purchaser 

at actual costs 

 

PAYMENT: Purchaser unconditionally warrants that it owes CEMTEK the monies agreed upon for all 

work performed and for all Contractual obligations met. Progress billings issued during the course of the 

job will be due and payable in accordance with the terms of this agreement.  

 

TERMS OF PAYMENT: Payments are due net thirty (30) days from the invoice date. Payments not 

received by CEMTEK by the due date shall be subject to an interest charge at the rate of .07% per day 

overdue or the maximum allowed by law, whichever is less, until such payment is received. 

 

PAYMENT SCHEDULE FOR ORIGINAL EQUIPMENT: Progress payments as a percentage of the 

total Contract price shall be as follows unless otherwise stated in quotation:  

 

10% Upon award of Contract 

25% Upon transmittal of engineering drawings 

35% Upon receipt of major materials at CEMTEK facilities 

30% Upon shipment of equipment 

Field Services to be invoiced upon completion of each service 
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DEFAULT IN PAYMENT:  If any payment due to CEMTEK is more than thirty (30) days past the due 

date, CEMTEK shall have the right, at its sole option, to accelerate the payment of all outstanding amounts 

owed, including, but not limited to, previously retained amounts, if any, pursuant to the agreement, by 

notifying Purchaser in writing that all outstanding amounts owed are immediately due and payable and 

presenting Purchaser with an invoice for said amount. CEMTEK shall also have the right in such event to 

discontinue all work on the project without incurring any liability to Purchaser for such action. 

 

The foregoing remedies of CEMTEK are in addition to all other remedies CEMTEK may have at law or in 

equity, including but not limited to the right to obtain liens on Purchaser's assets through legal or equitable 

proceedings. 

 

SECURITY AGREEMENTS:  Purchaser hereby grants to CEMTEK a security interest in the equipment 

and/or materials sold here under to secure the purchase price of same.  Purchaser shall execute any financing 

or other statements or filings which in CEMTEK’s sole judgment are necessary or appropriate to evidence 

or perfect such security interest, which shall thereafter be filed by Purchaser with the appropriate recording 

officer. This Contract shall constitute the security agreement between the parties and is intended to and 

shall afford to CEMTEK all rights of a secured party under Article 9 of the Uniform Commercial Code.  

 

Until Purchaser has paid the full amount due and owing for any equipment or materials purchased 

hereunder, Purchaser shall be prohibited from transferring such equipment or materials to any creditor of 

Purchaser other than CEMTEK unless CEMTEK provides its prior written consent to such transfer, such 

consent not to be unreasonably withheld.  

 

In the event Purchaser becomes insolvent, files for bankruptcy or goes into receivership or liquidation, 

Purchaser agrees to use its best efforts and to provide all assistance requested by CEMTEK in order to 

secure CEMTEK’s position as a preferred creditor with respect to all amounts due to CEMTEK. 

 

SHIPPING:  Unless otherwise specified, all shipments within the U.S. shall be Prepay & Add in 

accordance with Incoterms 2020. 

 

TITLE: Title to all equipment shall pass to Purchaser at the FOB point or points of shipment and risk of 

loss will thereafter be borne by Purchaser.  

 

STORAGE:  If Purchaser declines or is unable to take delivery at the time(s) specified in the Proposal or 

Contract, CEMTEK will have the equipment stored at Purchaser's risk and account, and the materials shall 

be considered "shipped-in-place." CEMTEK shall offer thirty (30) days of complimentary storage once, 

after thirty (30) days, storage charges will apply and shall be invoiced to Purchaser. 

 

EARLY DELIVERY: CEMTEK shall not be subject to penalties for early shipment if such shipment is 

accepted by Purchaser, such acceptance not to be unreasonably withheld.  

 

FORCE MAJEURE:  In the event of delays or damages due to conditions beyond CEMTEK’s reasonable 

control, including, but not limited to, acts of God, acts of Purchaser or Purchaser's customer or of other 

Contractor's engaged by Purchaser, Acts of Civil or Military Authority, priorities, fire, strikes, earthquakes, 

floods, epidemics, quarantine restrictions, government actions, war, riot, delays in transportation, car 

shortages, and CEMTEK’s inability to obtain necessary labor, materials or manufacturing facilities, the 

Contract dates shall be extended by an equitable period of time and CEMTEK shall be entitled to an 

equitable adjustment in the Contract price.  
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MATERIAL WARRANTY: CEMTEK warrants that all Goods and Services: (i) conform to the kind, 

quality and capability designated or described by the Agreement and/or any associated Purchase Order or 

Contract; (ii) are free from latent and patent defects in design, materials, and workmanship; (iii) are suitable 

and adequate for the purposes for which they were designed and for other purposes, if any, specified in the 

Purchase Order or Contract; and Services shall be performed with due care, skill and diligence, in 

accordance with Applicable Law and applicable professional standards, industry and construction practices.  

CEMTEK warrants the Work and all Goods, including parts, equipment, materials and labor furnished 

under the Agreement to be as specified herein for the shorter period of twelve (12) months after any 

acceptance, startup, or productive use, or eighteen (18) months after shipment or the period of any original 

equipment manufacturer’s warranty.  Any and all original equipment manufacturer’s warranties shall be 

and hereby are transferred to Company pursuant to the provisions and operation of the Agreement to the 

extent that original manufacturer permits such transfer.  Any repairs or replacements furnished under this 

warranty shall be warranted for the longer of the original warranty period specified herein or ninety (90) 

days from such repair or replacement. 

 

SOFTWARE/FIRMWARE WARRANTY: CEMTEK warrants that all CEMTEK software/firmware 

will meet the specifications as designated or described by the Agreement and/or any associated Purchase 

Order or Contract in effect on the date of shipment.  CEMTEK warrants the CEMTEK software/firmware 

for a period of ninety (90) days from Shipment.  All updates and upgrades will be supported for ninety (90) 

days after delivery, unless stated otherwise in a previously written Agreement. 

 

Should any CEMTEK software/firmware not be in accordance with this warranty, then CEMTEK will 

repair, replace or modify the nonconforming CEMTEK software/firmware at CEMTEK’s expense.  

CEMTEK must be notified within thirty (30) days of discovery of any observed defects. Upon evaluation, 

CEMTEK will in its sole discretion determine if the alleged defects are within the original scope of the 

Contract and correct the defects as appropriate. 

 

Since software provided is complex and may exhibit defects under unusual circumstances, CEMTEK does 

not warrant the software shall be free from defects under all possible operating conditions. 

 

Purchaser shall provide CEMTEK secure, remote access connection, including access to the operating and 

network environment, for all software support, maintenance, and/or warranty obligations free of charge. In 

the event Purchaser is unable or unwilling to provide CEMTEK secure, remote access connection for 

software support, maintenance and/or warranty obligations, then additional charges may be incurred and 

response time may be delayed. Furthermore, Purchaser shall be responsible for any additional costs 

resulting from the absence of a remote connection necessary for CEMTEK to perform the Work.      

 

Purchaser agrees that any issues related to Purchaser’s network shall be addressed directly with Purchaser’s 

network provider.   CEMTEK shall not be held liable for any downtime, interruptions, or failures related to 

the performance or non-performance of Purchaser’s network.  Purchaser shall indemnify and hold harmless 

CEMTEK from any claims, damages, or losses arising from or related to the performance or non-

performance of Purchaser’s network. 

 

This warranty does not cover other warranted products, including but not limited to the computer operating 

system, the application enabler or the hardware and components comprising the operational base system. 

 

CEMTEK reserves the right to make changes in the software in order to overcome unforeseen problems 

that may take place in the application to specified hardware and software or to meet basic performance 

objectives. The software is not warranted to run concurrently with other application programs.  
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CEMTEK software/firmware warranty is contingent upon the accuracy and complete disclosure of 

information known by Purchaser and will not apply if Purchaser's organization failed to provide or gave 

CEMTEK incorrect information which CEMTEK deems necessary for appropriate design or installation of 

the software.  

 

SPARE PARTS WARRANTY: CEMTEK warrants that all spare parts will give satisfactory service for 

a period of ninety (90) days from shipment. CEMTEK shall, at its sole option, repair or replace any parts 

found to be defective within the warranty period. FOB point shall be at CEMTEK factory. Any replaced 

parts shall be warranted for ninety (90) days from repair or replacement. CEMTEK warrants that all 

consumable parts including but not limited to gaskets, seals and filters, are free from defects in materials 

and workmanship at the time of delivery and are adequate for the intended purpose for which they are 

supplied. No service life is warranted for consumable parts. 

 

WARRANTY PROVISIONS: This warranty covers the cost of factory and on-site labor and replacement 

materials or components. Specifically excluded from the warranty is the price of travel labor and travel and 

per diem costs to or at Purchaser site from CEMTEK’s factory which shall be billed at CEMTEK’s current 

rate sheet as to labor prices and cost plus 10% as to travel and per diem costs.  

 

Any warranty claim is contingent on the return of any defective materials or components requested by 

CEMTEK FOB CEMTEK’s facility. Replacement materials or components supplied under any warranty 

claim shall be delivered freight prepaid by CEMTEK. 

 

This warranty is contingent on the proper operation and maintenance of the equipment in accordance with 

CEMTEK’s Operation & Maintenance Manuals which includes the keeping of maintenance and repair logs. 

CEMTEK shall have the right to inspect such logs pursuant to any warranty claim. This warranty is also 

contingent upon the timely reporting of a claim by Purchaser or successor owner/operator. 

 

CEMTEK shall be released from obligations under this warranty as the result of any unauthorized repairs 

or modifications made by Purchaser or third parties without the express written permission of CEMTEK. 
Further, CEMTEK shall not be responsible for the cost of any diagnosis or repair labor undertaken by 

Purchaser, third parties or successor owner/operator.  

 

This warranty does not apply to damage caused by ordinary wear and tear, nor does it apply to damage 

caused by misuse, abuse, vandalism, acts of God, or improper handling, storage, operation, or maintenance 

of the product. 

 

This warranty is limited to original products supplied by CEMTEK and shall not be construed to apply to 

the simultaneous and/or interdependent operation of the CEMTEK equipment with devices (hardware 

and/or software) supplied by others.  

 

In no event shall any warranty extend beyond ninety (90) days from the expiration of the original warranty 

period. 

 

Implied warranties disclaimer: the warranties and guaranties furnished by CEMTEK as expressly included 

herein constitute CEMTEK’s sole obligation hereunder and are in lieu of any other warranties or guaranties, 

express or implied, and including the warranties of merchantability and fitness for a particular purpose. 
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PATENT INDEMNIFICATION: CEMTEK shall defend at its expense any suit or proceeding brought 

against Purchaser based on any claim that the equipment covered herein, except for equipment 

manufactured and/or designed to Purchaser's specifications, infringes any United States patent issued as of 

the date of this Proposal and pay any court imposed damages and costs finally awarded against Purchaser, 

but not to exceed the amount theretofore paid to CEMTEK by Purchaser hereunder provided: a) CEMTEK 

is promptly notified by Purchaser in writing of such claim, and b) CEMTEK is given full authority, 

information, and assistance by Purchaser which CEMTEK deems necessary for the conduct of such defense. 

CEMTEK shall have the right and option at any time in order to avoid such claims or actions and minimize 

potential ability to: a) procure for Purchaser the right to use the equipment; or b) modify the equipment so 

that it no longer infringes; or c) replace the equipment with non-infringing equipment.  

 

DISCLAIMER OF CONSEQUENTIAL DAMAGES: CEMTEK shall not be liable to Purchaser for 

indirect, incidental or consequential damages including, but not limited to, loss of profits or revenue, loss 

of use of equipment, costs of sale, replacement power, or product, additional expenses incurred in the use 

of equipment or facilities, fines or penalties assessed or levied against Purchaser by any governmental 

agency based on operation, non-operation, use of Work or the claims of third parties. This disclaimer shall 

apply to consequential damages based upon any cause of action whatsoever asserted against CEMTEK, 

including one arising out of any Breach of Warranty or Guaranty, Products Liability, Negligence, Tort, or 

any other cause of action. 

 

LIMITATION OF LIABILITY: Neither Party shall be liable to the other Party for damages that exceed 

the Order price. This limitation of liability does not apply to damages due to: (i) Claims based upon 

infringement of patents, copyrights, intellectual property and trade secrets; and (ii) Claims by third parties 

for loss or damage to property or personal injuries including death.  

Application - Limitations and waivers of liability shall be valid and enforceable irrespective of whether any 

claim or liability is based on breach of Contract, breach of warranty, indemnity, tort (including negligence) 

or any other legal theory, and benefits thereof shall extend to each Party and its members, officers, directors, 

affiliates, and personnel. 

 

HEALTH AND SAFETY: CEMTEK agrees to comply with the Federal OSHA requirements in effect as 

of the date of this Proposal relative to the design of the equipment furnished within its scope of supply as 

defined in this Proposal. Where state or local safety and health requirements differ from the Federal OSHA 

requirements, modifications or changes in design to meet state or local safety and health requirements will 

be incorporated at Purchaser's request. Additional costs arising from such requests and from erection 

procedures required by state or local safety and health regulations which deviate from Federal OSHA 

requirements will be for Purchaser's account. Anything to the contrary notwithstanding, CEMTEK shall 

not be responsible for health or safety programs or other precautions related to Purchaser's activities or 

operations, Purchaser's or other Contractors, the work of any other person or entity or Purchaser's site 

conditions.  CEMTEK shall not be responsible for inspecting, observing, reporting or correcting any health 

or safety conditions or deficiencies of Purchaser or others at Purchaser's site. Purchaser agrees to indemnify, 

hold harmless and defend CEMTEK against any and all claims arising out of such conditions or deficiencies 

or the actions or failure to act of others. So as not to discourage CEMTEK from voluntarily addressing 

health or safety issues while at Purchaser's site, in the event CEMTEK does address health or safety issues 

by making observations, reports, suggestions or otherwise, CEMTEK shall nevertheless have no liability 

or responsibility arising on account thereof, and Purchaser's indemnity set forth above shall apply to any 

claims arising there from. 
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HAZARDOUS MATERIALS: Purchaser’s facilities may contain hazardous materials, including asbestos 

bearing materials. If any such materials are encountered, CEMTEK shall have no obligation to remove or 

remediate them in the absence of a separate agreement which includes separate consideration to CEMTEK 

for such work. If CEMTEK or any of its subContractors is required to perform work within or immediately 

adjacent to any facilities that are determined to contain hazardous materials and/or asbestos, and the said 

work must be interrupted to allow for the remediation or removal of such materials by others, CEMTEK 

shall be entitled to any and all costs and other expenses associated with such interruption in work. Purchaser 

shall fully defend, hold harmless and indemnify CEMTEK and its agents from and against any claims 

arising out of exposure to such hazardous and/or asbestos bearing materials. 

 

PERSONNEL PROTECTION 

CEMTEK employees represent a significant investment to the company; therefore, Purchaser agrees not to 

recruit, attempt to recruit, hire as an employee, or hire as a consultant any CEMTEK employee who has 

provided services to Client on behalf of CEMTEK without prior consent the company.   

 

If, during the term of this Agreement or for twelve months thereafter, Purchaser directly or indirectly retains 

the services of any employee of CEMTEK who has provided services to Purchaser on behalf of CEMTEK, 

without prior consent, Purchaser agrees to pay CEMTEK consideration within sixty (60) of occurrence 

twenty-five thousand dollars ($25,000) as liquidated damages. 

 

Notwithstanding the foregoing, for the purposes of this section, “employee of CEMTEK” shall include only 

employees of CEMTEK who provide services to CEMTEK customers and shall not include accountants, 

attorneys or other independent Contractors of CEMTEK who provide services to CEMTEK itself.   

 

PROPRIETARY AND CONFIDENTIAL: Each Party shall retain ownership of all proprietary and 

confidential information it had prior to the Agreement.  Any drawings, patterns, specifications and 

information included in CEMTEK’s Proposal or Contract and all other information otherwise supplied by 

CEMTEK’s as to design, manufacture, erection, operation and maintenance of the equipment, shall be the 

proprietary and confidential property of CEMTEK and shall be returned to CEMTEK at its request. All 

intellectual property conceived or created by CEMTEK during the Agreement, will be owned exclusively 

by CEMTEK, including but not limited to, ideas, inventions, strategies, plans, data, techniques and any 

other intellectual property.  Purchaser shall have no rights in CEMTEK’s proprietary and confidential 

property and shall not disclose such proprietary and confidential property to others or allow others to use 

such property, except as required for Purchaser to obtain service, maintenance, and installation for the 

equipment purchased from the CEMTEK.  

 

This clause shall survive the termination of this Contract and shall be in effect as long as Purchaser has 

possession of any of the CEMTEK’s proprietary or confidential property. 

 

INDEMNIFICATION: To the fullest extent permitted by Applicable Law, CEMTEK agrees to defend, 

indemnify and hold harmless Purchaser and its shareholders, members, partners, affiliates, employees, 

representatives and agents from and against liability arising from third party claims, including costs 

(including reasonable attorneys fees), expenses, damages, and judgments (collectively "Claims") in the 

event that, and to the extent that, such Claims arise from CEMTEK’s willful or negligent acts or omissions 

or those of CEMTEK’s officers, employees, agents, or affiliates.  CEMTEK shall have the authority to 

direct the defense or settle any Claim indemnified by CEMTEK, to the extent that it’s interests are affected; 

provided, that Purchaser or Agent may monitor such matters through counsel of its choice and at its own 

cost; and provided, further, that CEMTEK may not settle any indemnified Claim unless such settlement 

includes a release of, and the consent of (not to be unreasonably withheld) Purchaser. CEMTEK's 
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indemnification is conditioned on Purchaser (A) promptly notifying CEMTEK of any indemnified Claim 

such that CEMTEK’s defense is not materially prejudiced by delay in the notification by Purchaser, and 

(B) providing reasonable cooperation in the defense of any indemnified Claim. 

Purchaser, likewise, agrees to defend, indemnify and hold harmless CEMTEK and its shareholders, 

members, partners, affiliates, employees, representatives and agents from and against liability arising from 

third party Claims in the event that, and to the extent that, such Claims arise from Purchaser’s willful or 

negligent acts or omissions or those of Purchaser’s officers, employees, agents or affiliates.  Purchaser shall 

have the authority to direct the defense or settle any Claim indemnified by Purchaser, to the extent its 

interests are affected; provided, that CEMTEK may monitor such matters through counsel of its choice and 

at its own cost; and provided, further, that Purchaser may not settle any indemnified Claim unless such 

settlement includes a release of, and the consent of (not to be unreasonably withheld) CEMTEK. 

Purchaser’s indemnification is conditioned on CEMTEK (A) promptly notifying Purchaser of any 

indemnified Claim such that Purchaser’s defense is not materially prejudiced by delay in the notification 

by CEMTEK, and (B) providing reasonable cooperation in the defense of any indemnified Claim. 

 

ASSIGNMENT: CEMTEK retains the right to assign this Contract to any subsidiary or affiliated company 

of CEMTEK without Purchaser's prior approval. All other assignments by either CEMTEK or Purchaser 

require the prior written consent of the other party. 

 

CHANGES/ADDITIONAL WORK: CEMTEK is not obligated to incur any expense or do any work in 

excess of that reasonably anticipated unless Purchaser issues a Change Order for such expense or work with 

mutually acceptable prices, Terms and Conditions. 

 

CANCELLATION: Purchaser's cancellation charge of the Contract shall be in accordance to the Order 

Cancellation Schedule provided with the Proposal, or if none is provided, shall be subject to a cancellation 

charge of 10% of the total price of the Contract, plus CEMTEK’s actual and committed cost, expenses, 

overhead, margin and profit for fulfillment of the Contract before notice of cancellation is received. 

 

SUSPENSION:  In the event Purchaser suspends the execution of work on this Contract, Purchaser shall 

reimburse CEMTEK for all costs incurred by CEMTEK as a result of such suspension, including, without 

limitation, all borrowing and opportunity costs. In the event the suspension exceeds one hundred and eighty 

(180) days total in duration, in addition to being entitled to full reimbursement of costs as aforesaid, 

CEMTEK shall have the unqualified right to cancel the unfinished portion of the Contract without liability 

to Purchaser of any kind. Should the Contract be canceled, the provisions of the section titled 

CANCELLATION shall apply.  

 

CONTRACT INTERPRETATION: If any of the provisions of these Conditions (including statements 

made in the Proposal) conflict with any provisions in Purchaser's documents, the former shall govern unless 

CEMTEK expressly agrees to the contrary in writing. Any Contract resulting from this Proposal shall be 

construed, and the legal regulations of the CEMTEK and Purchaser shall be determined in accordance with 

the laws of the State of California, USA  

 

All communications, written and verbal, between the parties hereto with reference to the subject of this 

Proposal prior to the date of its acceptance are merged herein and this Proposal, when duly accepted and 

approved, shall constitute the sale and entire agreement and Contract between the parties as to the subject 

matter thereof. No changes in or modifications of said agreement shall be binding upon the parties of either 

of them, unless they shall be in writing duly accepted by Purchaser and approved in writing by CEMTEK. 
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DISPUTES: In the event of a dispute arising hereunder, the parties will attempt to amicably resolve the 

dispute. If after good faith negotiations, the parties cannot reach agreement, then the matter shall be resolved 

in a court having competent jurisdiction.  

 

SEVERABILITY: Should any part of this Agreement be declared invalid or unenforceable, such decision 

shall not affect the validity of any remaining portion, which remaining portion, shall remain in full force 

and effect, and CEMTEK shall have the right to replace the part declared invalid or unenforceable with a 

provision which serves as much as validly possible the same commercial purpose as the part determined to 

be invalid or unenforceable. 

 

ATTACHMENTS:  

A. CERTIFICATION TERMS AND CONDITIONS (IF APPLICABLE) 
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ATTACHMENT “A” 

CERTIFICATION TERMS & CONDITIONS: 

 

Prices and schedule for certification, field supervision of testing are based and conditioned upon the 

following: 

 

1. NORMAL WORKING DAY - A normal working day consists of eight (8) hours. Overtime rates 

shall be applied after the first eight (8) hours worked.  It is at CEMTEK’s discretion to invoice 

extra for overtime. 

2. INCLEMENT WEATHER -Inclement weather is defined as lightning, thunderstorms, strong 

winds, icing, or any ether severe atmospheric conditions which may endanger CEMTEK’s 

personnel and/or equipment, or otherwise have detrimental effect to the test results. The decision 

regarding whether sampling operations will be conducted or continued, will be at the discretion of 

CEMTEK. If CEMTEK is unable to conduct testing because weather conditions render such testing 

unsafe or inaccurate, thereby preventing testing during the scheduled hours of the scheduled days, 

Purchaser agrees to pay the standby rate.  

3. UTILITIES AND FACILITIES - In order to avoid delays and standby fees, Purchaser will provide 

(1): Safe access to the test ports/testing location via ladders, elevators, etc., (2): Protection from 

hazardous environmental or plant conditions including thunderstorms, toxic gases, etc., and (3): 

Power requirements. Loss of any utility during any part of the certification program will constitute 

a four (4) hour delay after the utility has been restored.  

4. PROCESS INFORMATION - Process data shall be provided by Purchaser in a format suitable for 

direct inclusion in the final report. If data manipulation or interpretation is required, Purchaser will 

be billed at the current rate in effect.  

5. UNSUCCESSFUL TEST – CEMTEK shall not be held responsible for any unsuccessful test due 

to failure, malfunction, or improper operation of Purchaser's process or control equipment. It is 

Purchaser's responsibility to have the process, control equipment, and monitoring system operated 

in a representative manner. CEMTEK may recommend adjustments to the operations, but such 

action will be at the discretion of Purchaser and in no way render CEMTEK liable. 

6. FACILITY CONDITIONS  

a. The combustion source under test must remain on-line and stable during the RA 

Test Program. 
b. All constituents must stay below full-scale for the duration of the RA Test Program. If an 

off scale condition does occur, the test will be aborted and will have to be repeated. 

c. If the combustion source under test trips, the delay charge will be one hour - plus the time 

lost by the outage. 

d. If a combustion source change is required due to a problem, delay charges will be assessed 

for the actual time required to make the move. 

e. If Purchaser is responsible for supply of calibration gases and CEMTEK runs out of the 

calibration gases required to perform the calibration drift test or the cal error test, delay 

charges win be assessed for the time lost. If the-time lost is expected to exceed three (3) 

days, CEMTEK may remove (at CEMTEK’s option) the manpower on site. When 

calibration gases are again available, CEMTEK will schedule the manpower to finish the 

remainder of the test. 
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If calibration gases provided by Purchaser are exhausted during the RA Test Program, delay cost will be 

incurred. If, at the end of the current week CEMTEK and the testing firm must pull offsite, demobilization 

and remobilization charges will result. 

 

FLOW GUARANTY: CEMTEK guarantees for availability and certification will extend to flow 

measurement only if the following conditions are met  

a. The flow measurement system is supplied through CEMTEK.  

b. A flow profile test is run by a qualified firm to determine and/or verify flow conditions at the 

proposed point of measurement. In addition, a CEMTEK Field Representative must be included to 

witness the tests. 

c. CEMTEK approves the final selection of flow technology and the flow instrument location for each 

measurement point. 

d. The flow equipment is installed according to CEMTEK’s and the flow manufacturer's installation 

instructions. 

 

Any costs associated with redesign, modification or additions to any ductwork, stack, or vaning required to 

resolve any flow problems shall be borne by Purchaser. 

 

PERFORMANCE GUARANTEE: CEMTEK guarantees to Purchaser that the original CEMTEK 

supplied CEM system equipment, subject to the requirements set forth below and upon Notification 

(CEMTEK notification to Purchaser) that the Startup Inspection is complete and the system is ready for 

testing: 

a. Shall meet the certification requirements of 40 CFR 60; and  

b. For the first year period ending twelve months after Notification or 18 months after shipment, 

whichever is earlier, the instrument systems supplied by CEMTEK shall achieve 95% quality-

assured data availability as defined in 40 CFR 75. For purposes of this calculation (except for the 

first 4 hours grace period after a system failure) all system downtime prior to notification to 

CEMTEK shall be excluded). 

 

The Startup Inspection shall include:  

a. Proof of completion of electrical continuity test. This test shall be performed at the factory for 

equipment wiring and at the site for wiring completed in the field. 

b. Proof of completion of a piping test. This test shall be performed at the factory for equipment piping 

and at the site for piping completed in the field. 

c. Proof of completion of a calibration gas audit for each measured component. This test shall be 

performed at the factory and at the site installed conditions. 

d. Performance of an automatic calibration cycle upon completion of startup. 

These guarantees will be deemed satisfied by successful completion of the Performance Tests in accordance 

with applicable CEMTEK standard procedures in effect on the date of the Proposal. Performance Tests 

shall be witnessed by CEMTEK within ninety (90) days of the date of Notification. In the event such tests 

are not conducted within ninety (90) days of this notice or within six (6) months of shipment, whichever is 

earlier, and through no fault of CEMTEK the equipment shall be deemed accepted by Purchaser and in 

compliance with all requirements. 

 

If the equipment fails to meet the performance guarantees as verified by certified test results, CEMTEK 

will supply, at its option, repaired or replacement parts pursuant to the delivery terms of the Proposal.  
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The applicability of this guarantee is limited to laws, regulations and interpretations of those laws and 

regulations (Governing Law) in effect on the date the Contract is executed by CEMTEK unless CEMTEK 

agrees differently in writing. It does not cover any subsequent changes in Governing Law. 

 

CEMTEK’s sole guarantees are limited to those contained herein. This guarantee is contingent upon the 

correctness and accuracy of information provided by Purchaser. It is based upon operating conditions 

specified in CEMTEK’s Proposal and upon Purchaser storing, installing, operating and maintaining the 

equipment in accordance with CEMTEK’s written instructions. This guarantee is not applicable to 

circumstances relating to force majeure. It is also not applicable unless CEMTEK is notified in writing 

within fifteen (15) days of a documented failure. 

 

CEMTEK shall not be liable to Purchaser for special, indirect, incidental or consequential damages, 

including, but not limited to, loss of profits or revenue, loss of use of equipment, costs of replacement power 

or product, additional expenses incurred in the use of equipment or facilities, or the claims of third parties. 

This disclaimer shall apply to consequential damages based upon any cause of action whatsoever asserted 

against CEMTEK, including one arising out of any breach of warranty or guaranty, products liability, 

negligence, tort, or any other cause of action.  

 

In no event will CEMTEK’s aggregate liability for any and all claims, including property damage and 

personal injury claims, allegedly resulting from breach of Contract, tort, or any other theory of liability 

exceed the total compensation received by CEMTEK from Purchaser under this Contract. 

 

The warranties furnished by CEMTEK as expressly included herein constitute CEMTEK’s sole obligation 

hereunder and are in lieu of any other warranties or guaranties, express or implied, including the warranties 

of merchantability and/or fitness for a particular purpose. 

 


















