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SYNOPSIS:
Rule 401 was amended in September 1998 to set the visible emissions standard for uncontrolled under-fired charbroilers to Ringelmann 2, the state standard, until September 2001.  Development of a cost-effective control technology for under-fired charbroilers has not yet been accomplished.  Testing of control options is ongoing and staff is scheduled to adopt a rule to control these emissions in 2002, if viable controls are identified.  Staff proposes an amendment to Rule 401 to continue the state opacity standard for under-fired charbroilers for another four years.


(Review:  Stationary Source Committee, September 28, 2001)

________________________________________________________________________
Background

In September 1998, the Board amended Rule 401 – Visible Emissions, in order to address opacity for charbroilers.  The rule was amended to allow charbroilers (excluding chain-driven and those with control equipment) to meet the state’s opacity standard of Ringelmann 2 (H&SC Section 41701) instead of the AQMD’s more stringent standard of Ringelmann 1.  Health and Safety Code Section 41701 states  “no person shall discharge into the atmosphere from any source whatsoever any air contaminant, other than uncombined water vapor, for a period or periods aggregating more than three minutes in any one hour which is:  (a) As dark or darker in shade as that designated as No. 2 on the Ringelmann Chart.....”  Requiring the Ringelmann No. 2 level for under-fired charbroilers is consistent with the Health and Safety Code requirement.

Proposed Rule 1138.1 – Control of Emissions from Under-fired Charbroiler Restaurant Operations, is scheduled for public hearing in spring of 2002.  Staff anticipates the commercial development of cost-effective control equipment over the next few years for under-fired charbroilers.  The installation of control equipment on charbroilers decreases PM and VOC emissions and opacity.  However, the decrease in opacity cannot be equated quantitatively to emission reductions.  Extension of the Ringelmann No. 2 opacity level is necessary for another four years to allow for additional development, testing and commercialization of controls for under-fired charbroilers.

This proposed action is based on the technological and economic infeasibility of correcting an exceedance of Ringelmann 1 standard from under-fired charbroilers.  EPA has determined there is no known correlation between opacity and emissions.  There is no effective mitigation for opacity violations for the vast majority of under-fired charbroilers.  This exemption would extend to four years after the rule amendment.  This time period would allow for identification and implementation of retrofit controls for these emission sources.

California Environmental Quality Act (CEQA)

Pursuant to the CEQA and AQMD Rule 110, the AQMD, as lead agency, will be relying on a previously prepared Environmental Assessment (EA) (SCAQMD No. 980421JDN, August 14, 1998), pursuant to CEQA Guidelines §15153 – Use of an EIR from an Earlier Project, which is currently available for review.  The EA concluded that any potential adverse environmental impacts are not significant.
Socioeconomic Assessment

The proposed amendment to Rule 401 does not have a significant impact on air quality or emissions limitations and will not result in any significant socioeconomic impacts.  Accordingly, a socioeconomic analysis is not included with this proposal.

AQMP and Legal Mandates

The proposed amendments to Rule 401 do not impact air quality or emissions limitations and do not affect emission reductions.

Statement of Findings

Before adopting, amending, or repealing a rule, the AQMD is required by Health and Safety Code §40727 to adopt written findings of necessity, authority, clarity, consistency, non-duplicity and reference.  Draft Findings are presented below. 

Necessity - The AQMD Board finds and determines that proposed amended Rule 401 (Visible Emissions) as proposed, is necessary in order to allow, for a limited time, certain charbroilers to meet the state standard of Ringelmann 2.
Authority - The AQMD Board obtains its authority to adopt, amend, or repeal rules and regulations from California Health and Safety Code §§40000, 40001, and 40702. 

Clarity - The AQMD Board finds and determines that proposed amended Rule 401 has been written taking into consideration public comments from persons affected by the rule, and as a result, can be easily understood by persons directly affected by it. 
Consistency - The AQMD Board finds and determines that proposed amended Rule 401 is in accordance with, and not in conflict with or contradictory to, existing statutes, court decisions, or federal or state regulations.
Non-Duplication - AQMD Governing Board finds and determines that proposed amended Rule 401 does not impose the same requirement as any existing state or federal regulation, and is necessary and proper to execute the powers and duties granted to, and imposed on, the AQMD.
Reference - In adopting this rule, the AQMD Governing Board references the following statutes that the AQMD hereby implements, interprets or makes specific:  Health and Safety Code §§40001, 40440, and 40702, 40725 through 40728. 

Comparative Analysis

Health and Safety Code §§40727.2 requires a written comparison of a proposed rule with existing federal and local regulations that apply to the same source.  The following information has been prepared to comply with this Health and Safety Code statute.
There are no federal air pollution regulations or monitoring/recordkeeping/reporting requirements regarding opacity.  Only one other AQMD rule has requirements related to Rule 401.
Rule 402 - Nuisance prohibits discharge of air contaminant emissions from any source that results in a public nuisance.  Because Rule 402 is applicable to any source, it could be applied to opacity.  Rule 401 contains specific requirements for opacity that are more stringent than Rule 402 provisions.  There are no monitoring/recordkeeping/reporting requirements included in Rule 402.
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(par401a)

PROPOSED AMENDED RULE 401.
VISIBLE EMISSIONS

(a)
Definitions

For the purpose of this rule, the following definitions shall apply:

(1)
Kerosene Fuel is petroleum distillate fuel meeting diesel grade 1-D per ASTM D975-78, fuel oil grade No. 1 per ASTM D396-79, or kerosene by conventional commercial specifications.

(2)
An Approved Smoke-reducing Fuel Additive is as approved by the Executive Officer.

(3)
A Synthetic Engine Lubricating Oil is as approved by the Executive Officer. 

(b)
Requirements

(1)
A person shall not discharge into the atmosphere from any single source of emission whatsoever any air contaminant for a period or periods aggregating more than three minutes in any one hour which is: 

(A)
As dark or darker in shade as that designated No. 1 on the Ringelmann Chart, as published by the United States Bureau of Mines; or 

(B)
Of such opacity as to obscure an observer's view to a degree equal to or greater than does smoke described in subparagraph (b)(1)(A) of this rule. 

(2)
Not withstanding the provisions of paragraph (b)(1) of this rule, a person shall not discharge into the atmosphere from a commercial charbroiler, excluding those operating with control equipment and those which are chain-driven, or equipment for melting, heating, or holding asphalt or coal tar pitch for on-site roof construction or repair; any air contaminant for a period or periods aggregating more than three minutes in any one hour which is: 

(A)
As dark or darker in shade as that designated No. 2 on the Ringelmann Chart, as published by the United States Bureau of Mines; or

(B)
Of such an opacity as to obscure an observer's view to a degree equal to or greater than does smoke described in subparagraph (b)(2)(A) of this rule. 

(3)
Notwithstanding the provisions of paragraph (b)(1) of this rule, a person shall not discharge into the atmosphere from any diesel pile-driving hammer, operating exclusively using kerosene fuel, containing approved smoke-reducing fuel additives, as the sole fuel, and using only synthetic engine lubrication oil, or other method deemed technologically and economically feasible by the Executive Officer, any air contaminant for a period or periods aggregating more than four minutes during the driving of a single pile which is: 

(A)
As dark or darker in shade as that designated No. 2 on the Ringelmann Chart, as published by the United States Bureau of Mines; or

(B)
Of such opacity as to obscure an observer's view to a degree equal to or greater than does smoke described in subparagraph (b)(3)(A) of this rule. 

(c)
Exemptions

(1)
The provisions of this rule shall not apply to the following operations: 

(A)
Asphalt pavement heater operations; 

(B)
Abrasive blasting operations; 

(C)
The use of visible emission generating equipment in training sessions conducted by governmental agencies necessary for certifying persons to evaluate visible emissions for compliance with this rule and with the California Health and Safety Code, Section 41704 (l). 

(D)
Visible emissions from ships which perform emergency boiler shutdowns, tests required by  governmental agencies or maneuvers for safety purposes; 

(E)
Agricultural operations. 

(2)
The provisions of paragraph (b)(2) shall not apply to a commercial charbroiler, as described in paragraph (b)(2), on or after (three four years from date of adoption), and thereafter the provisions of paragraph (b)(1) shall apply to such equipment.
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