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Section I: Solicitation Overview

I.A.
INTRODUCTION

The Mobile Source Air Pollution Reduction Review Committee (MSRC) requests proposals from qualified bidders for the implementation of New or Expanded Freeway Service Patrols within the jurisdiction of the South Coast Air Quality Management District (AQMD).  For the purpose of this Request for Proposals, the words “Proposer”, “Bidder”, and “Contractor” are used interchangeably.  

The objective of this solicitation is to stimulate the deployment of new or expanded Freeway Service Patrols (FSP).  FSP is an incident management strategy designed to assist disabled vehicles along freeway segments and relieve peak-period non-recurring congestion through the quick detection, verification, and removal of accidents and other freeway incidents.  The FSP Program is jointly administered by the California Department of Transportation (Caltrans), the California Highway Patrol (CHP), and the County Transportation Commissions (CTCs). 

I.B.
SCHEDULE OF EVENTS
The Freeway Service Patrol solicitation will be conducted in accordance with the timeline illustrated in Table I.B-1, below.  Proposals may be submitted at any time during the period commencing March 7, 2003 and ending April 8, 2003.  Please note that proposals must be received no later than 5:00 p.m. on April 8, 2003.  Late proposals will not be evaluated and will not be eligible for MSRC funding.
Table I.B-1 Key program Dates

	Implementation of New or Expanded FSP
	Date

	Request for Proposals Release

Proposal Preparation Period
	March 7, 2003
March 7 – April 8, 2003

	Last Date/Time that Proposals will be Accepted

Proposal Evaluation Period

Funding Recommendations to MSRC-TAC

Funding Recommendations to MSRC

AQMD Governing Board Approval

Contract Preparation Period
	April 8, 2003 @ 5:00 p.m.

April 9 – April 18, 2003

May 8, 2003

May 22, 2003

June 6, 2003

June 6 – July 30, 2003


I.C.
PARTICIPATION GUIDELINES, REQUIREMENTS, & CONDITIONS

To ensure that the Freeway Service Patrol Program conforms to all applicable Caltrans, CHP, and MSRC policies, the following requirements and conditions have been established and apply to all bidders:

1. Funding Availability - The amount of FY 2002-03 MSRC Discretionary funding allocated to the FSP Program is $1.5M.  In the event the MSRC does not receive meritorious proposals that meet or exceed the $1.5M funding target, the balance of available funds may be used to fund proposals in other MSRC Work Program categories.  

2. MSRC Funding Percentage – The MSRC will fund qualifying new or expanded FSP service at an amount equal to or less than 75% of the service cost.  For the purpose of this solicitation, allowable FSP service costs include the tow truck company contract costs and California Highway Patrol costs only.  

3. Co-funding Requirements – The balance of FSP service costs not funded by the MSRC must be funded by the proposer.  This co-funded amount will be greater than or equal to 25% of the total tow truck and California Highway Patrol contract costs, plus 100% of any other direct, indirect, or administrative costs incurred as a result of implementing the new or expanded FSP service.

4. Geographical Funding Minimum - To maximize the opportunity for geographically diverse FSP deployment within the South Coast Air District, the MSRC has established a Geographical Funding Minimum for each county within the AQMD.  The geographical funding minimum amount has been set at $200,000 per county. This funding set-aside guarantees a minimum level of funding for each county to implement new or expanded FSP “beats”.  At the end of the proposal submission period, any funds still remaining in any county geographical minimum will become unencumbered and be used to fund projects from any other county in rank order.  Beyond the Geographic Funding Minimums, funding will be distributed according to the formula set forth in Section II.
5. Proposer Eligibility Requirements – Only entities eligible to directly receive State FSP funds are qualified to submit proposals under the MSRC FSP solicitation.  These entities include the four County Transportation Commissions located within the South Coast AQMD jurisdiction:

· Los Angeles County Metropolitan Transportation Authority (LACMTA);

· Orange County Transportation Authority (OCTA);

· Riverside County Transportation Commission (RCTC); and

· San Bernardino Associated Governments (SANBAG).

Tow truck operators are not eligible to propose under this solicitation.  Tow truck operators or other interested third parties should contact the appropriate County Transportation Commission within their region.

6. FSP Service (Beat) Eligibility Requirements – Both new FSP beats, and the expansion of existing FSP beats, are eligible to apply for MSRC funds.  For the purpose of this solicitation, new and/or expanded service is defined as any proposed or actual FSP project that would increase an area’s FSP level of operations, including implementation of FSP service in a county that previously did not provide FSP service.  New beats, or an expansion of service on existing beat(s) through an extension of a beat’s length, in filling of service during non-commuter peak periods, or an increase in the number of tow trucks are eligible.  Proposed FSP beats must meet all minimum performance requirements as specified by Caltrans.

7. Period of Performance – The minimum operational deployment period for a proposed FSP beat is twelve (12) months.  The maximum operational deployment period for which the MSRC will provide matching funds is twenty-four (24) months.

8. Reporting Requirements – All FSP funding recipients are required to submit quarterly Progress Reports.  The reports shall contain, at a minimum:

· Number of FSP beats implemented during reporting period;

· Centerline miles for each beat implemented during reporting period;

· Average number of two trucks deployed for each beat;

· Total number of service hours per beat for the reporting period;

· Total number of motorist assists per beat for the reporting period;

· Average number of motorist assists per truck-hour per beat for the reporting period. 

MSRC Funds Paid on a Reimbursement Basis Only – MSRC funds will be paid on a quarterly reimbursement basis for actual costs incurred during the prior reporting period.  

10.
Audit Requirements – In accordance with state law, all projects funded with MSRC Discretionary Funds are subject to audit.  The provisions of the audit are discussed in the Sample Contact, included as Section III of this document.  It is highly recommended that proposers employ standard government accounting practices when administering their MSRC co-funded project.
I.D.
Proposal Submittal Instructions

MSRC funds will be awarded on a competitive basis.  A project proposal must be submitted for evaluation in accordance with the format requirements specified below.  

1. Proposal Elements - All proposals must contain the following:

a) Cover letter - Transmittal of the proposal must be accompanied by a cover letter affirming that the County Transportation Commission has approved the proposed FSP project.  The letter should also provide the name and telephone/fax number of the contact person(s) and be signed by the person(s) authorized to contractually bind the proposing entity.

b)
Project Description - Proposals must include a detailed description of each beat proposed for MSRC funding, and include at a minimum the beat location, beat length, days and hours of operation, and whether it is a new service or an expansion of an existing FSP beat.  

c) Project Budget – Proposals must include a detailed project budget.  For each proposed beat, provide a cost breakdown, including at a minimum the fully burdened hourly tow truck costs, California Highway Patrol costs, administrative costs, and other direct or indirect costs.
d)
Implementation Schedule – For each FSP beat proposed for MSRC funding, provide a service implementation schedule, including proposed start dates and service duration.  Please note that the maximum funding duration for any under the MSRC program is 24 months.
2. Proposal Submittal Instructions - All proposers must submit one (1) original proposal and nine (9) copies (total of ten) in a sealed envelope, marked in the upper left-hand corner with the name and address of the applicant and the words “Freeway Service Patrol”.  The original proposal should be submitted unbound on white, 8 ½” x 11” paper.  When possible, any charts, illustrations, pictures, etc. should be affixed to standard size paper to facilitate reproduction.  All proposals must be received no later than 5:00 p.m. on April 8, 2003 to be considered for funding.  All proposals should be directed to:

Leticia De La O, Purchasing Supervisor


South Coast Air Quality Management District


21865 East Copley Drive


Diamond Bar, CA  91765

Please note that faxed or e-mailed proposals will not be accepted.

3. This RFP replaces the original RFP released on October 4, 2002.  The MSRC expressly reserves the right to modify or make alterations to this RFP prior to the closing date of April 8, 2003.
4. Proposal Modifications - Once submitted, proposals cannot be altered without the prior written consent of the Mobile Source Air Pollution Reduction Review Committee.

I.E.
IF YOU NEED HELP
This Request for Proposals can be obtained by accessing the MSRC web site at www.msrc‑cleanair.org.  MSRC staff members are available to answer questions during the proposal acceptance period.  In order to help expedite assistance, please direct your inquiries to the applicable staff person, as follows:

· For General, Administrative, or Technical Assistance, please contact:

Ray Gorski

MSRC Technical Advisor

Phone: 909-396-2479

FAX: 909-396-3682

· For Contractual Questions, please contact:

Nancy Covey

AQMD Contracts Manager

FAX: 909-396-2765

Section II - Proposal Evaluation and Approval Process 

The MSRC will evaluate each proposal received in response to this solicitation to determine the eligibility of each proposed beat.  Proposals will be funded in accordance with the maximum funding allowance and geographic funding minimum as specified in Sections I.C.2 and I.C.4, respectively.  Beyond the geographic funding minimums, qualifying proposals will be awarded funding on the basis of the following formula (as established in the Statewide FSP guidelines):

· County population, as published by the California Department of Finance, shall comprise 50 percent of the formula on the basis of the ratio of the population of the proposing region as compared to the total population of Los Angeles, Orange, Riverside and San Bernardino Counties;

· Traffic congestion shall comprise 25 percent of the formula on the basis of traffic congestion as ascertained by Caltrans pursuant to the most recent Statewide Highway Traffic Congestion Monitoring Program; and

· Freeway lane miles shall comprise 25 percent of the formula on the basis of the number of urban freeway lane miles in the proposing region as compared to the total number of freeway lane miles in Los Angeles, Orange, Riverside and San Bernardino Counties.
In the event no FSP proposals are received from a geographic region of the South Coast AQMD, that region’s funding set aside will be distributed among the proposing regions according to the formula above.
The MSRC reserves the right to limit funding awards under this RFP.  Any residual funds not allocated to projects submitted under this solicitation may be used by the MSRC to fund projects in other Work Program categories.

Projects selected for award will be forwarded to the MSRC-TAC and MSRC for review and approval.  Upon approval by the MSRC, projects will be forwarded to the South Coast AQMD Governing Board for final approval. 
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CONTRACT

1. PARTIES - The parties to this Contract are the South Coast Air Quality Management District (hereinafter referred to as "AQMD") whose address is 21865 East Copley Drive, Diamond Bar, California 91765, and *** (hereinafter referred to as "CONTRACTOR") whose address is ***.

2. RECITALS 

A. AQMD is the local agency with primary responsibility for regulating stationary source air pollution in the South Coast Air Basin in the State of California (State).  AQMD is authorized under State Health & Safety Code Section 44225 (Assembly Bill (AB) 2766) to levy a fee on motor vehicles for the purpose of reducing air pollution from such vehicles and to implement the California Clean Air Act.

B. Under AB 2766 the AQMD'S Governing Board has authorized the imposition of the statutorily set motor vehicle fee.  By taking such action the State's Department of Motor Vehicles (DMV) is required to collect such fee and remit it periodically to AQMD.  

C. AB 2766 further mandates that thirty (30) percent of such vehicle registration fees be placed by AQMD into a separate account for the sole purpose of implementing and monitoring programs to reduce air pollution from motor vehicles.  

D. AB 2766 creates a regional Mobile Source Air Pollution Reduction Review Committee (MSRC) to develop a work program to fund projects from the separate account.  Pursuant to approval of the work program by AQMD'S Governing Board, AQMD Board authorized a contract with CONTRACTOR for services described in Attachment 1 - Work Statement, expressly incorporated herein by this reference and made a part hereof of this Contract.  CONTRACTOR warrants that it is well qualified, experienced, and has the expertise to provide such services on the terms set forth here.

3. DMV FEES - CONTRACTOR acknowledges that AQMD cannot guarantee the amount of fees to be collected under AB 2766 will be sufficient to fund this Contract.  CONTRACTOR further acknowledges that AQMD'S receipt of funds is contingent on the timely remittance by State's DMV.  AQMD assumes no responsibility for the collection and remittance of motor vehicle registration fees by DMV to AQMD in a timely manner.

4. AUDIT - Additionally, CONTRACTOR shall, at least once every two years, or within two years of the termination of the Contract if the term is less than two years, be subject to an audit by AQMD or its authorized representative to determine if the revenues received by CONTRACTOR were spent for the reduction of pollution from Motor Vehicles pursuant to the Clean Air Act of 1988.  AQMD shall coordinate such audit through CONTRACTOR'S audit staff.  If an amount is found to be inappropriately expended, AQMD may withhold revenue from CONTRACTOR in the amount equal to the amount which was inappropriately expended.  Such withholding shall not be construed as AQMD'S sole remedy and shall not relieve CONTRACTOR of its obligation to perform under the terms of this Contract.  

5. CONTRACTOR’s BID PROCESS - CONTRACTOR shall provide AQMD with CONTRACTOR's bid process and documentation if a bid process is required to expend the funds provided to CONTRACTOR under the terms of this Contract.

6. CO-FUNDING[OPTIONAL CLAUSE]
A. CONTRACTOR  shall obtain co-funding as follows *** Dollars ($***); *** Dollars ($***);*** Dollars ($***).

B. If CONTRACTOR fails to obtain funding in the amount(s) referenced above, then AQMD reserves the right to renegotiate or terminate this Contract.

C. CONTRACTOR shall provide co-funding in the amount of *** Dollars ($***) for this project. If CONTRACTOR fails to provide this co-funding, then AQMD reserves the right to renegotiate this Contract.

7. SERVICES - CONTRACTOR agrees to furnish all labor, materials, equipment, required licenses, permits, fees, and other appropriate legal authorization from all applicable federal, state, and local jurisdictions necessary to perform and complete, per schedule, in a professional manner, the services described herein.

8. REPORTING
A. PROGRESS REPORTS - CONTRACTOR shall submit progress reports to AQMD within fifteen (15) days of the end of the reporting period which shall be on a quarterly basis beginning three months after the date this Contract is signed by both parties.  Such reports shall detail: 1) work performed during the current reporting period; 2) work planned for the next reporting period; 3) problems identified, solved, and/or unresolved; 4) the percentage of each task completed; 5) delays in meeting the project schedule with an explanation including a description of what steps will be taken to complete the project on time; and 6) a cost breakdown by cost category for each task showing both the amount of AB 2766 funds expended and co-funding expended for the reporting period and the cumulative period to date.  Progress reports that do not comply will be returned to CONTRACTOR as inadequate.  Under this policy, failure to submit progress reports within the allotted time may be considered a material breach and subject the Contract to termination.


1.
If CONTRACTOR fails to submit progress reports as required by the Contract, the following shall occur: If after seven (7) days past the progress report due date CONTRACTOR fails to submit progress reports, MSRC Contract staff will notify CONTRACTOR in writing of the delinquency and request that the progress report be submitted within seven (7) days of the written notice.


2.
For Monthly Reports: If CONTRACTOR fails to submit a progress report for the second consecutive month, the MSRC Contract Administrator shall send a second written notice indicating that two previous progress reports are due and that they must be submitted within fifteen (15) days.  If CONTRACTOR fails to provide a report for a third consecutive month, AQMD’s Procurement Manager shall provide written notice to CONTRACTOR to cure the delinquency within fifteen (15) days of the notice or be subject to termination within thirty (30) days.


3.
For Quarterly Reports: If CONTRACTOR fails to submit a progress report, the MSRC Contract Administrator shall send a written notice indicating that the progress report is due and that it must be submitted within fifteen (15) days.  If CONTRACTOR does not respond within the allotted time, AQMD’s Procurement Manager shall provide written notice to CONTRACTOR to cure the delinquency within fifteen (15) days of the notice or be subject to termination within thirty (30) days.


4.
If CONTRACTOR has a history of non-consecutive (three or more occasions) delinquent progress reports, this may be considered a material breach of the Contract and be grounds for immediate termination of the Contract.  For example, if progress reports are submitted in such an inconsistent and sporadic fashion as to indicate a lack of compliance with this Contract provision (e.g., progress report submitted one month, skipping several months thereafter).


5.
If a contract is terminated as a result of this policy, the direct contractor involved will not be eligible to apply for AB 2766 Discretionary Funds for two programs years.

B. FINAL REPORT - CONTRACTOR shall provide AQMD with a comprehensive final report prior to the end of the Contract term.  The final report shall be subject to review by the MSRC and approval by AQMD.  One letter-size paper copy and one electronic version in Microsoft Word format shall be provided to AQMD.  The final report shall be complete and include illustrations and graphs, as appropriate, to document the work performed and the results thereof under this Contract.  The final report will also contain, in detail, the reduction of mobile source air pollution emissions resulting from the project's implementation.

9. TERM - The term of this Contract is from the date of execution by both parties to ***, unless terminated earlier as provided for in Paragraph 10 below entitled Termination, extended by amendment of this Contract in writing, or unless all work is completed and a final report is submitted and approved by AQMD prior to the termination date.  No work shall commence prior to the Contract start date, except at CONTRACTOR'S cost and risk, and no charges are authorized until this Contract is fully executed.  Upon written request and with adequate justification from CONTRACTOR, the MSRC Contracts Administrator may extend the Contract up to an additional six months at no additional cost. Term extensions greater than six months must be reviewed and approved by the MSRC.

10. TERMINATION - In the event any party fails to comply with any term or condition of this Contract, or fails to provide the services in the manner agreed upon by the parties, including, but not limited to, the requirements of Attachment 1 - Work Statement, this shall constitute a material breach of the Contract.  The nonbreaching party shall have the sole and exclusive option either to notify the breaching party that it must cure this breach within fifteen (15) days or provide written notification of its intention to terminate this Contract with thirty (30) day's written notice.  Notification shall be provided in the manner set forth in Paragraph 14 below, entitled - Notices.  Termination shall not be the exclusive remedy of the nonbreaching party.  The nonbreaching party reserves the right to seek any and all remedies provided by law. AQMD will reimburse CONTRACTOR for actual costs incurred (not to exceed the total Contract value), including all noncancellable commitments incurred in performance of this Contract through the effective date of termination for any reason other than breach.

11. INSURANCE [OPTION A] - (This statement is used when not self-insurance)Prior to the start of this Contract, CONTRACTOR shall furnish evidence of workers' compensation insurance in accordance with California statutory requirements and liability insurance with a combined single limit (general and automotive) of One Million Dollars ($1,000,000).  CONTRACTOR shall maintain such coverage during the term of this Contract and any extensions thereof.  AQMD shall be named as an additional insured on such liability policy and thirty (30) days written notice of modification of any such insurance shall be given by CONTRACTOR to AQMD.  Such modification is subject to preapproval by AQMD.  If CONTRACTOR fails to maintain the required insurance coverage, AQMD reserves the right to terminate the Contract or purchase such additional insurance and bill CONTRACTOR or deduct the cost thereof from any payments owed to CONTRACTOR.

(This statement is used for self-insurance)INSURANCE [OPTION B] - CONTRACTOR is permissibly self-insured and will maintain self-insurance in accordance with applicable provisions of California law as evidenced by certificate of self-insurance in Attachment 4, herein.  CONTRACTOR shall maintain such coverage during the term of this Contract and any extensions thereof.  If CONTRACTOR fails to maintain the required insurance coverage, AQMD reserves the right to terminate the Contract or purchase such additional insurance and bill CONTRACTOR or deduct the cost thereof from any payments owed to CONTRACTOR.

12. INDEMNIFICATION - CONTRACTOR agrees to hold harmless, defend, and indemnify, AQMD, its officers, employees, agents, representatives, and successors-in-interest against any and all loss, damage, cost, or expenses which AQMD, its officers, employees, agents, representatives, and successors-in-interest may incur or be required to pay by reason of any injury or property damage caused or incurred by CONTRACTOR, its employees, subcontractors, or agents in the performance of this Contract.

13. PAYMENT
A. AQMD shall reimburse CONTRACTOR up to a total amount of *** ($***) in accordance with Attachment 2 - Cost Schedule, expressly incorporated herein by this reference and made a part hereof of this Contract.   Any funds not expended upon early contract termination or contract completion shall revert to the AB 2766 Discretionary Fund.  Payment of charges shall be made by AQMD to CONTRACTOR within thirty (30) days after approval by AQMD of an itemized invoice prepared and furnished by CONTRACTOR, referencing the task completed or a percent of work accomplished and detailing line item expenditures as listed in Attachment 2, Costs by Category, and the amount of charge claimed.   

B. An invoice submitted to AQMD for payment must be prepared in duplicate, on company letterhead, and list AQMD'S contract number, period covered by invoice, and CONTRACTOR'S social security number or Employer Identification Number and submitted to: 




South Coast Air Quality Management District



21865 East Copley Drive



Diamond Bar, CA  91765



Attn: ***, MSRC Contract Administrator

C. AQMD’S payment of invoices shall be subject to the following limitations and requirements:

1.
Charges for equipment, material, and supply costs, travel expenses, subcontractors, and other charges, as applicable, must be itemized by CONTRACTOR.  Reimbursement for equipment, material, supplies, subcontractors, and other charges shall be made at actual cost.  Supporting documentation must be provided for all individual charges (with the exception of direct labor charges provided by CONTRACTOR) in excess of Two Hundred and Fifty Dollars ($250).


2.
CONTRACTOR’S failure to provide receipts shall be grounds for AQMD’S non-reimbursement of such charges.  AQMD may reduce payments on invoices by those charges for which receipts were not provided.

D. AQMD shall pay CONTRACTOR for travel-related expenses only if such travel is expressly set forth in Attachment 2 - Cost Schedule of this Contract or pre-authorized by AQMD in writing.  

E. REMOVE IF NOT NEEDED:An amount equal to ten percent (10%) shall be withheld from each invoice paid. Upon satisfactory completion and final acceptance of work and the final report by AQMD, CONTRACTOR'S invoice for the 10% withheld will be released. [OPTIONAL]
14. MOBILE SOURCE EMISSION REDUCTION CREDITS (MSERCs)
A. The MSRC has adopted a policy that no MSERCs resulting from AB 2766 Discretionary Funds may be generated and/or sold. 

B. CONTRACTOR has the opportunity to generate MSERCs as a by-product of the project if a portion of the air quality benefits attributable to the project resulted from other funding sources.  These MSERCs, which are issued by AQMD, are based upon the quantified vehicle miles traveled (VMT) by project vehicles or other activity data as appropriate.  Therefore, a portion of prospective MSERCs, generated as a result of AB 2766 Funds, must be retired.  The portion of prospective credits funded by the AB 2766 program, and which are subject to retirement, shall be referred to as "AB 2766-MSERCs."

C. The determination of AB 2766-MSERC's is to be prorated based upon the AB 2766 program's contribution to the cost associated with the air quality benefits.  In the case where AB 2766 Discretionary Funds are used to pay for the full differential cost of a new alternative fuel vehicle or for the retrofitting or repowering of an existing vehicle, all MSERCs attributable to AB 2766 Discretionary Funds must be retired.  The determination of AB 2766-MSERCs for infrastructure and other ancillary items is to be prorated based upon the AB 2766 program’s contribution to the associated air quality benefits.  Determination of the project's overall cost will be on a case-by-case basis at the time an MSERC application is submitted.  AQMD staff, at the time an MSERC application is submitted, will calculate total MSERCs and retire the AB 2766-MSERCs.  CONTRACTOR would then receive the balance of the MSERCs not associated with AB 2766 funding.

15. DISPLAY OF MSRC LOGO - CONTRACTOR agrees to permanently display one MSRC decal in a prominent location on each vehicle purchased pursuant to this Contract. CONTRACTOR also agrees to permanently display one MSRC decal in a prominent location on each fueling or charging station constructed pursuant to this Contract. Decals will be provided by MSRC upon notification that subject fueling station equipment and/or vehicles are placed into service. Decals are approximately six (6) inches in height and eight (8) inches in width (Note: a smaller decal may be specified for electric vehicle infrastructure contracts). CONTRACTOR shall maintain decal for life of vehicle or equipment subject to this Contract. Should any decal become damaged, faded, or otherwise unreadable, CONTRACTOR shall request replacement decal from MSRC and apply new decal in the same or other prominent location. MSRC shall not be responsible for damage to paint or other vehicle surfaces arising from application or removal of decals. [OPTIONAL-FOR PROJECTS INVOLVING PURCHASE OF VEHICLES AND/OR FUELING/CHARGING STATIONS]
16. SCRAPPING OF OLD VEHICLES - Any AB 2766 Discretionary Fund project for the purchase of new clean fuel vehicles shall be required to scrap older, polluting vehicles which would be removed or retired from service.  This clause is applicable only to AB 2766 projects which remove or retire a vehicle(s) from fleet service as a direct result of AB 2766 funding.

17. NOTICES - Any notices from either party to the other shall be given in writing to the attention of the persons listed below or to other such addresses or addressees as may hereafter be designated in writing for notices by either party to the other.  A notice shall be deemed received when delivered or three days after deposit in the U.S. Mail, postage prepaid, whichever is earlier.


AQMD:

South Coast Air Quality Management District





21865 E. Copley Drive





Diamond Bar, CA  91765





Attn: ***, MSRC Contract Administrator


CONTRACTOR:
***





***





***




Attn:  ***
18. EMPLOYEES OF CONTRACTOR
A. CONTRACTOR warrants that it will employ no subcontractor without written approval from AQMD.  CONTRACTOR shall be responsible for the cost of regular pay to its employees, as well as cost of vacation, vacation replacements, sick leave, severance pay and pay for legal holidays.

B. CONTRACTOR shall also pay all federal and state payroll taxes for its employees and shall maintain workers' compensation and liability insurance for each of its employees.

C. CONTRACTOR, its officers, employees, agents, or representatives shall in no sense be considered employees or agents of AQMD, nor shall CONTRACTOR, its officers, employees, agents, or representatives be entitled to or eligible to participate in any benefits, privileges, or plans, given or extended by AQMD to its employees.

D. CONTRACTOR warrants that it has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of services required to be performed under this Contract.  CONTRACTOR further represents that in performance of this Contract, no person having any such interest shall be employed by CONTRACTOR or any subcontractor.

19. CONFIDENTIALITY [OPTIONAL-USE FOR R&D CONTRACTS ONLY] - It is expressly understood and agreed that the information which either CONTRACTOR or AQMD designates as confidential or proprietary information must be clearly identified as such by means of restrictive stamp, legend, or marking.  With respect to such designated information the parties agree to:

A. Observe complete confidentiality with respect to such information, including without limitation, agreeing not to disclose or otherwise permit access to such information by any other person or entity in any manner whatsoever, except that such disclosure or access shall be permitted to employees and subcontractors of either party requiring access in fulfillment of the services provided under this Contract.  Such information may be used by either party as follows:

1. only be used, duplicated and/or disclosed by the receiving party solely for the purposes of performance under this Contract and for no other purpose whatsoever; and

2. not be used, duplicated and/or disclosed by the receiving party for any other purpose whatsoever, including, without limiting the generality of the foregoing, for manufacture or procurement except as may be specifically granted under Paragraph 21, below entitled - Ownership; and

3. not be duplicated, reproduced or copied, in whole or in part, unless the sending party’s restrictive legend or marking is prominently displayed on said copy or reproduction.

B. Oral or visual communications, identified by either party at the time of disclosure as confidential or proprietary information, shall be protected by the receiving party according to the terms hereof, provided that the disclosing party confirms in writing to the receiving party the confidential or proprietary nature of said communication within ten (10) calendar days of said oral or visual disclosure.

C. Neither party shall be liable to the other party in any manner whatsoever for the use, duplication and/or disclosure of any part of the confidential or proprietary information which is:

1. not identified as confidential or proprietary information in accordance with Paragraph 19 (basic) and subparagraph B hereof, (save and except for any claims arising through infringement of registered patents owned or controlled by the disclosing party); or

2. now or hereinafter comes into the public domain without breach of this Contract; or

3. shown by the receiving party to be previously known to, or developed by it, prior to the disclosure of said confidential or proprietary information; or

4. shown by the receiving party to have been received from a third party without similar restrictions and without breach of this Contract; or

5. disclosed without restrictions by the sending party to a third party; or

6. used, duplicated, or disclosed by the receiving party five (5) years or more after the disclosure of such confidential or proprietary information.

D. Both parties hereby covenant and agree to provide to each other thirty (30) calendar days prior written notice before use and/or disclosure is made of confidential or proprietary information, protected according to the terms hereof, based upon the exceptions contained in Sections 1 through 6 of subparagraph C above and as may be specifically granted under Paragraph 21, below entitled - Ownership.

E. All confidential or proprietary information disclosed hereunder shall remain the property of the disclosing party and all originals and copies of said confidential or proprietary information shall be returned promptly to the disclosing party upon the expiration or termination of this Contract, excepting any reports provided to AQMD by CONTRACTOR including the final report become the property of AQMD in perpetuity and after five (5) years time may be used, duplicated, or disclosed without any restrictions.

F. Other than those rights and privileges granted expressly herein, neither the execution and delivery of this Contract, nor the delivery of any confidential or proprietary information hereunder, shall be construed as granting either expressly, or by implication, estoppel or otherwise, any right in or license under any present or future confidential or proprietary information disclosed under this Contract, or under any invention of patent now or hereafter owned or controlled by either party except as maybe specifically granted under Paragraph 21, below entitled - Ownership.

G. Each party shall notify promptly and in writing of the circumstances surrounding any possession, use, or knowledge of such information or any part thereof by any person or entity other than those authorized by this paragraph.

H. Take at CONTRACTOR'S expense, but at AQMD'S option and in any event under AQMD'S control, any legal action necessary to prevent unauthorized use of such information by any third party or entity which has gained access to such information at least in part due to the fault of CONTRACTOR.

I. Take at AQMD'S expense, but at CONTRACTOR'S option and in any event under CONTRACTOR'S control, any legal action necessary to prevent unauthorized use of such information by any third party or entity which has gained access to such information at least in part due to the fault of AQMD.

J. Notwithstanding the above, nothing herein is intended to abrogate or modify the provisions of Government Code Section 6250 et.seq. (Public Records Act).

20. PUBLICATION
A. Information, data, documents, or reports developed by CONTRACTOR for AQMD, pursuant to this Contract, shall be part of AQMD'S public record excepting data provided under Paragraph 19 above, entitled Confidentiality.  CONTRACTOR may use or publish, at its own expense, such information provided to AQMD.  The following acknowledgment of support and disclaimer must appear in each document disseminated, whether copyrighted or not, and based upon the work performed under this Contract.



"This report was prepared as a result of work sponsored by the Mobile Source Air Pollution Reduction Review Committee (MSRC).  The opinions, findings, conclusions, and recommendations are those of the author and do not necessarily represent the views of AQMD.  AQMD, its officers, employees, contractors, and subcontractors make no warranty, expressed or implied, and assume no legal liability for the information in this report.  AQMD has not approved or disapproved this report, nor has AQMD passed upon the accuracy or adequacy of the information contained herein."

B. CONTRACTOR shall inform its officers, employees, and subcontractors involved in the performance of this Contract of the restrictions contained herein and require compliance with the above publication terms.

C. AQMD shall have the right of prior written approval of any document which shall be disseminated to the public by CONTRACTOR in which CONTRACTOR utilized information obtained from AQMD in connection with performance under this Contract.

21. OWNERSHIP - Title and full ownership rights to any products purchased or developed under this Contract shall at all times remain with CONTRACTOR.  CONTRACTOR shall also retain title and full ownership rights to any documents or reports developed under this Contract.  All of the above shall be subject to the following limitations:

A. PATENT RIGHTS - CONTRACTOR  shall have patent rights, as well as title and full ownership rights, for invention(s) developed under this Contract, subject to AQMD retaining a no-cost, nonexclusive, nontransferable, irrevocable license to use or test such invention(s) for AQMD purposes.  CONTRACTOR must obtain agreements to effectuate this clause with all persons or entities obtaining an ownership interest in the patented subject invention(s).  Previously documented (whether patented or unpatented under the patent laws of the United States, 35 U.S.C. 1 et seq., or any foreign country) inventions are exempt from this provision.  CONTRACTOR shall submit a written report to AQMD'S Agent disclosing each subject invention and specifying patents applied for, patents issued, and patent application(s) abandoned and/or cosponsored participants on subject invention(s).

B. RIGHTS OF TECHNICAL DATA - AQMD shall have unlimited right to use technical data resulting from performance of CONTRACTOR under this Contract.  CONTRACTOR shall have the right to use data for its own benefit.

C. COPYRIGHT - CONTRACTOR agrees to grant AQMD a royalty free, nonexclusive, irrevocable, nontransferable license to produce, translate, publish, use, and dispose of all copyrightable material first produced or composed in the performance of this Contract.

D. SOFTWARE RIGHTS - CONTRACTOR agrees to grant AQMD a worldwide, royalty free, nonexclusive, irrevocable, nontransferable license in perpetuity to use any software developed by CONTRACTOR in performing its obligations under this Contract.  CONTRACTOR further agrees to obtain the rights required from any third party for AQMD to have a worldwide, royalty free, nonexclusive, irrevocable license in perpetuity to use any other software essential to performance of CONTRACTOR'S  obligations under this Contract or necessary to the operation of the software developed by CONTRACTOR.  CONTRACTOR shall provide AQMD with documentation confirming CONTRACTOR'S right to assign the use of such software.  CONTRACTOR shall also provide AQMD with all documentation and manuals required to operate the software developed by it or third parties.

E. CONTRACTOR'S INSOLVENCY OR BANKRUPTCY, or PROJECT'S DISCONTINUATION - CONTRACTOR agrees that in the event that CONTRACTOR becomes insolvent or files for bankruptcy during the term of the Contract or does not complete the intent of the project, title to goods, services software, and equipment purchased for the performance of this Contract with AB 2766 Discretionary Funds shall revert to the AQMD.  Public agencies and schools are exempt from this clause.

22. NON-DISCRIMINATION - In the performance of this Contract, CONTRACTOR shall not discriminate in recruiting, hiring, promotion, demotion, or termination practices on the basis of race, religious creed, color, national origin, ancestry, sex, age, or physical handicap and shall comply with the provisions of the California Fair Employment & Housing Act (Government Code Section 12900, et seq.), the Federal Civil Rights Act of 1964 (P.L. 88-352) and all amendments thereto, Executive Order No. 11246 (30 Federal Register 12319), and all administrative rules and regulations issued pursuant to said Acts and Order.  CONTRACTOR shall likewise require each subcontractor to comply with this paragraph and shall include in each such subcontract language similar to this paragraph.

23. SOLICITATION OF EMPLOYEES - CONTRACTOR expressly agrees that CONTRACTOR shall not, during the term of this Contract, nor for a period of six months after termination, solicit for employment, whether as an employee or independent contractor, any person who is or has been employed by AQMD during the term of this Contract without the consent of AQMD.

24. PROPERTY AND SECURITY - Without limiting CONTRACTOR'S obligations with regard to security, CONTRACTOR shall comply with all the rules and regulations established by AQMD for access to and activity in and around AQMD'S premises.

25. ASSIGNMENT - The rights granted hereby may not be assigned, sold, licensed, or otherwise transferred by either party without the prior written consent of the other, and any attempt by either party to do so shall be void upon inception.

26. NON-EFFECT OF WAIVER – CONTRACTOR’S or AQMD’S failure to insist upon the performance of any or all of the terms, covenants, or conditions of this Contract, or failure to exercise any rights or remedies hereunder, shall not be construed as a waiver or relinquishment of the future performance of any such terms, covenants, or conditions, or of the future exercise of such rights or remedies, unless otherwise provided for herein.

27. ATTORNEYS' FEES - In the event any action (including arbitration) is filed in connection with the enforcement or interpretation of this Contract, each party in said action shall pay its own attorneys' fees and costs.

28. FORCE MAJEURE - Neither AQMD nor CONTRACTOR shall be liable or deemed to be in default for any delay or failure in performance under this Contract or interruption of services resulting, directly or indirectly, from acts of God, civil or military authority, acts of public enemy, war, strikes, labor disputes, shortages of suitable parts, materials, labor or transportation, or any similar cause beyond the reasonable control of AQMD or CONTRACTOR.

29. SEVERABILITY - In the event that any one or more of the provisions contained in this Contract shall for any reason be held to be unenforceable in any respect by a court of competent jurisdiction, such holding shall not affect any other provisions of this Contract, and the Contract shall then be construed as if such unenforceable provisions are not a part hereof.

30. HEADINGS - Headings on the paragraphs of this Contract are for convenience and reference only, and the words contained therein shall in no way be held to explain, modify, amplify, or aid in the interpretation, construction, or meaning of the provisions of this Contract.

31. DUPLICATE EXECUTION - This Contract is executed in duplicate.  Each signed copy shall have the force and effect of an original.

32. GOVERNING LAW - This Contract shall be construed and interpreted and the legal relations created thereby shall be determined in accordance with the laws of the State of California.  Venue for resolution of any dispute shall be Los Angeles County, California.

33. PRECONTRACT COSTS - Any costs incurred by CONTRACTOR prior to CONTRACTOR receipt of a fully executed Contract shall be incurred solely at the risk of the CONTRACTOR.  In the event that a formal Contract is not executed, neither the MSRC nor the AQMD shall be liable for any amounts expended in anticipation of a formal Contract.  If a formal Contract does result, precontract cost expenditures authorized by the Contract will be reimbursed in accordance with the cost schedule and payment provision of the Contract. 

34. APPROVAL OF SUBCONTRACT
A. AQMD acknowledges and authorizes CONTRACTOR’s intent to subcontract a portion of the work under this Contract to the ***.[Remove highlighted sections if N/A] If CONTRACTOR intends to subcontract a portion of the work under this Contract to any other person or entity, other than ***, written approval of the terms of the proposed subcontract(s) shall be obtained from AQMD’s Executive Officer or designee prior to execution of the subcontract.  No subcontract charges will be reimbursed unless such approval has been obtained.

B. Any material changes to the subcontract(s) that affect the scope of work, deliverable schedule, and/or cost schedule shall also require the written approval of the Executive Officer or designee prior to execution.

C. The sole purpose of AQMD’s review is to insure that AQMD’s contract rights have not been diminished in the subcontractor agreement.  AQMD shall not supervise, direct, or have control over, or be responsible for, subcontractor’s means, methods, techniques, work sequences or procedures or for the safety precautions and programs incident thereto, or for any failure of subcontractor to comply with any local, state, or federal laws, or rules or regulations.
35. MEMORANDA OF UNDERSTANDING (MOUs)/TEAMING AGREEMENTS – If an MOU or Teaming Agreement is required to perform the tasks set forth in Attachment 1, Work Statement, CONTRACTOR shall provide the MSRC Contracts Administrator with a copy of the fully executed MOU or Teaming Agreement prior to initiating any contract work.  Notwithstanding Paragraph 33, CONTRACTOR will not receive any payment until the fully executed copy of the MOU or Teaming Agreement is received by AQMD. 

36. CHANGE TERMS - Changes to any part of this Contract must be requested in writing by CONTRACTOR, submitted to AQMD and approved by MSRC in accordance with MSRC policies and procedures. Requests to expend funds above the Contract value stated in Paragraph 13A must be approved prior to the expenditure of additional funds.  CONTRACTOR must make such request a minimum of 90 days prior to desired effective date of change.  All modifications to this Contract shall be in writing and signed by both parties.

37. ENTIRE CONTRACT - This Contract represents the entire agreement between the parties hereto related to CONTRACTOR providing services to AQMD and there are no understandings, representations, or warranties of any kind except as expressly set forth herein.  No waiver, alteration, or modification of any of the provisions herein shall be binding on any party unless in writing and signed by the party against whom enforcement of such waiver, alteration, or modification is sought.

IN WITNESS WHEREOF, the parties to this Contract have caused this Contract to be duly executed on their behalf by their authorized representatives.

SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT
***
A. By: _____________________________________________
By:__________________________________________


William A. Burke, Chairman of the Board



(Select one option on final contract)
Date: ___________________________________________
Date:_________________________________________

ATTEST:

Jackie Dix, Clerk of the Board

By: _____________________________________________

APPROVED AS TO FORM:

Barbara Baird, District Counsel

By: _____________________________________________

MSRCBoilerplate

 DATE  \* MERGEFORMAT 3/4/2003
South Coast 


Air Quality Management District
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