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FRIDAY, JUNE 6, 2008
Notice having been duly given, the meeting of the South Coast Air Quality Management District Board was held at District Headquarters, 21865 Copley Drive, Diamond Bar, California. Members present:

William A. Burke, Ed.D., Chairman

Speaker of the Assembly Appointee
Supervisor S. Roy Wilson, Ed.D., Vice Chairman

County of Riverside
Supervisor Michael D. Antonovich
County of Los Angeles
Councilmember Michael A. Cacciotti
Cities of Los Angeles County – Eastern Region
Supervisor Bill Campbell

County of Orange
Ms. Jane W. Carney

Senate Rules Committee Appointee
Mayor Ronald O. Loveridge (left at 11:15 a.m.)
Cities of Riverside County
Dr. Joseph K. Lyou

Governor’s Appointee
Mayor Miguel A. Pulido (left at 11:15 a.m.)
Cities of Orange County
Councilwoman Tonia Reyes Uranga

Cities of Los Angeles County – Western Region
Mayor Dennis R. Yates

Cities of San Bernardino County
Members Absent:
Supervisor Gary Ovitt

County of San Bernardino
Councilwoman Jan Perry
City of Los Angeles
CALL TO ORDER:  Chairman Burke called the meeting to order at 9:10 a.m.

· Pledge of Allegiance: Led by Mr. Antonovich.

· Opening Comments

Mr. Yates. Announced his attendance at a town hall meeting held by AQMD in the City of Colton with regard to the California Portland Cement facility.  He congratulated Dr. Philip Fine on the presentation that helped quell some of the fears of the audience, and Dr. Wallerstein for his comments regarding the proactive approach the AQMD is taking, especially with regard to the clinker piles in Riverside, and he thanked Supervisor Josie Gonzales for attending the meeting and for the assistance that she provided.


Chairman Burke. Indicated that the AQMP addressed VOCs from industrial and household products, and the Board approved a program to test and certify low products because such cleaning agents can be a major contributor of emissions. However, it has been discovered that the program cannot be mandatory because CARB is the only agency that has the authority to set these regulations at this time. Staff has approached CARB to request they consider allowing the AQMD to implement the regulation in Southern California, and Mr. Antonovich and Dr. Wallerstein have spoken to the Executive Director of MTA regarding its RFP for a five year bid for materials to wash their buses which includes a green measure but does not recognize the AQMD’s program.

Chairman Burke expressed the need to inform CARB of the AQMD’s need to have this regulation, in the interest of environmental justice and the effects these materials have on the public’s health.

Mr. Pulido expressed his support to pursue the issue with CARB.                    Mr. Yates recommended that the matter be placed on the Stationary Source Committee agenda for further review.

Dr. Wallerstein indicated that upon determining CARB may have more authority than the AQMD may have, staff prepared a staff report, CEQA documentation, and draft rule language for CARB and requested that they incorporate lower VOC limits as part of the current rulemaking. However, CARB  staff have indicated that they will address it as part of future rulemaking. Staff is recommending that the Administrative Committee review this matter to give a more official position from the Board when staff appears before the CARB Board at its June meeting.

Mr. Loveridge, AQMD’s representative on the CARB Board, suggested that the Executive Officer brief him on the matter, so that he could speak directly to the CARB Board.

Dr. Lyou suggested as an option that the Board consider petitioning CARB under Government Code Section 11340.6 to adopt the regulation; and noted that a formal rule making process would be held to consider the petition.


Chairman Burke also spoke of his visit at a factory in France which is working on research, and is producing and manufacturing automobiles that run on compressed air, and is currently working on school buses. He indicated that he would be setting up a meeting to develop an initial pilot plan to develop a California approved vehicle that could run on compressed air.

Dr. Wallerstein indicated that the technical staff would be meeting with the company in the Los Angeles area as a prelude to sending technical staff to look at the technology in France. Staff will provide a presentation at a Technology Committee meeting regarding the approach, and make copies of the report available to the Board.

Mr. Pulido suggested that the technical staff research the energy density and amount of pressure in the air storage canister.


Chairman Burke noted that the canister, like the car frame, is made of lightweight carbon fiber and the manufacturer states there is absolutely no problem with the compressed air storage in the canister.
CONSENT CALENDAR 
1.
Minutes of May 2, 2008 Board Meeting

2.
Set Public Hearing July 11, 2008 to Amend Rule 1158 - Storage, Handling, 
and Transport of Coke, Coal and Sulfur
3.
Establish Health Effects Research Account from BP Arco Settlement Fund 
and Future Penalty Monies
4.
Execute Contract to Conduct Systems and Performance Audits of 
Meteorological Monitoring Network
5.
Execute Contract to Provide Technical Support for Coachella Valley 
Meteorological Network
6.
Execute Contracts for Rule 2202 Air Quality Investment Program and 2008 Leaf 
Blower Exchange Program

7.
Execute Truck Fleet Modernization Contracts for Carl Moyer Program and 
Transfer Carl Moyer Program Funds to Clean Fuels Fund to Fund Backup 
Projects
8.
Recognize Funds from CARB under Proposition 1B Goods Movement 
Emission Reduction Program and Issue Program Announcement for FY 2007-08


Dr. Lyou requested that staff confirm that his comment regarding excluding projects required by court or administrative order or settlement from receiving funding under this program, which he provided to the Executive Officer, was included in the Appendix of the program announcement.
9.
Issue Purchase Order for Energy Dispersive XRF Spectrometer System

10.
Issue Purchase Order for Automated Gas Chromatograph System
11.
Approve Contract Extension for Investment Consultant Services for Three-Year 
Period

12.
Adopt Resolution and Memorandum of Understanding Directing Specific 
Investment of Excess AQMD Funds by Los Angeles County Treasurer
13.
Recognize Revenue from CARB and Execute Agreement and Amend Contract

to Complete AB 1222 Pilot Program to Assess Remote Sensing Device 
Technology to Measure Locomotive Emissions
14.
Cosponsor Research and Demonstration Projects with CARB
15.
Adopt Resolution Recognizing Lower-Emission School Bus Program Funds 
under Proposition 1B and Reallocate Infrastructure Funds
16.
Authorize Purchase of CLASS System Production and Development Servers
17.
Authorize Purchase of Microsoft Windows Server Operating System Upgrades
18.
Issue RFQ to Establish List of Prequalified Vendors for Mailing Services
19.
Approve One Contract Modification and New Contract under MSRC’s

FY 2007-08 AB 2766 Discretionary Fund Work Program
20.
Establish List of Prequalified Providers for Temporary Employment Services
21.
Remove Various Fixed Assets from AQMD Inventory
22.
Public Affairs Report
Dr. Lyou indicated that he is impressed by the active involvement by the public affairs staff with the different entities, and he requested that the Board Members receive a list of calendar of events so that they are aware of any upcoming activities they may wish to attend.
23.
Hearing Board Report
Dr. Lyou expressed his appreciation to staff for addressing his request concerning quantification of the excess emissions allowed by the granting of a variance in the report, and noted that this is helpful information.

24.
Civil Filings and Civil Penalties Report
25.
Lead Agency Projects and Environmental Documents Received by AQMD
26.
Rule and Control Measure Forecast
27.
Status Report on Major Projects for Information Management Scheduled to Start 
During Last Six Months of FY 2007-08
BOARD CALENDAR

29.
Administrative Committee
30.
Investment Oversight Committee

31.
Legislative Committee

32.
Mobile Source Committee

33.
Stationary Source Committee
34.
Technology Committee

35.
Mobile Source Air Pollution Reduction Review Committee



Agenda Item 3 was pulled for discussion.

Mr. Antonovich indicated he would abstain on Agenda Item 6 because of a potential conflict related to Clean Energy Fuels which is affected by the agenda item, and Mr. Pulido indicated he would also abstain on Agenda Item 6.
DR. WILSON MOVED THAT THE BOARD:

1)
APPROVE AGENDA ITEMS 1, 2, 4 THROUGH 27 AND 
29 THROUGH 35;

2)
ADOPT RESOLUTION NO. 08-18, AUTHORIZING THE 
EXECUTION OF A MEMORANDUM OF 
UNDERSTANDING DIRECTING THE SPECIFIC                     
INVESTMENT OF EXCESS 
AQMD FUNDS BY 
THE LOS ANGELES COUNTY 
TREASURER AND 
TAX COLLECTOR;
3)

ADOPT RESOLUTION NO. 08-19, RECOGNIZING AND 

ACCEPTING THE TERMS AND CONDITIONS OF THE 

PROPOSITION 1B LOWER-EMISSION SCHOOL BUS 

PROGRAM GRANT AWARD, AND
4)
ADOPT THE FOLLOWING POSITION ON 
LEGISLATION, AS RECOMMENDED:

Bill/Title                                                       Recommended Position




AB 2009 (Hernandez and Huff)             Support


Utility User Taxes: Exemption: 


Natural Gas
THE MOTION WAS SECONDED BY DR. LYOU, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
Antonovich [except Item 6], Burke, Cacciotti, 
Campbell, Carney, Loveridge, Lyou, Pulido [except 
Item 6], Reyes Uranga, Wilson, and Yates.

NOES:
None.

ABSTAIN:
Antonovich and Pulido [on Item 6 only].
ABSENT:
Ovitt and Perry.

28.
Items Deferred from Consent Calendar

3.
Establish Health Effects Research Account from BP Arco Settlement Fund 

and Future Penalty Monies


Ms. Carney expressed her support of placing additional funds into health effects research, noting it will add to the overall body of knowledge of scientific review. She requested that staff provide the Board with a report on how the monies are to be spent with regard to community benefit activities, such as breath mobiles.

In response to Ms. Carney’s question, Dr. Wallerstein confirmed that requests for proposals are released by the foundation Board and that AQMD staff worked with BP Arco staff to write the proposals. Staff recommended to BP Arco during the course of reviewing the proposals to obtain outside medical expertise on the review panel because medical research is a pertinent issue and a significant amount of research is being done in this area.

Ms. Reyes Uranga expressed her concern about the long term impact the removal of $1 million would have on a community adversely affected by BP Arco, in terms of the AQMD’s presence in the community. She indicated that her preference would be to ensure that 80 percent of the settlement funds are placed in communities that were adversely impacted, need the funds, and should be the recipients of the benefits of the settlement.

In response to Ms. Reyes Uranga’s request, Dr. Wallerstein confirmed that he and Dr. Jean Ospital, Health Effects Officer, would brief her on the Health Effects Research Fund and the Brain and Lung Tumor & Air Pollution Foundation.


Dr. Lyou expressed his uncertainty of placing $1 million into research, and indicated that he had not seen a detailed accounting of how the BP Arco settlement money had been used or how effective it has  been in the community.  He further indicated that the formula of putting            20 percent of any monies in excess of $4 million received in penalty funds into an account may not be practical.


Chairman Burke indicated that the Administrative Committee discussed the use of funds for medical research, the AQMD has the opportunity to obtain someone with an expertise in medical research, and the communities would benefit by the overall health aspects from the research.

Mr. Campbell requested that staff provide the Board an assessment of a recent letter to the editor of the Orange County Register from a scholar at the Hoover Institution challenging certain conclusions in the medical research study.

Dr. Wallerstein indicated that staff’s recommendation stems from discussions and a request by the Administrative Committee to develop a proposal, and is structured so that any transfer would have to come before the Board for approval.

Dr. Wallerstein further indicated that $2 million in substantial services would be provided to the community in the way of breath mobiles and asthma clinic services; the Brain and Lung Tumor & Air Pollution Foundation’s annual report is provided to the Board; and having a better understanding of cause and effect will allow for better treatment and prevention of air pollution-related disease.
MS. CARNEY MOVED THAT THE BOARD APPROVE AGENDA ITEM 3, AS RECOMMENDED BY STAFF:
THE MOTION WAS SECONDED BY MR. LOVERIDGE, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
    Antonovich, Burke, Cacciotti, Campbell, Carney, 

    Loveridge, Lyou, Pulido, Wilson, and Yates.
NOES:
    Reyes Uranga.
ABSTAIN:  None.
ABSENT:   Ovitt and Perry.

BOARD CALENDAR - (Continued)

36.
California Air Resources Board Monthly Report
ON MOTION OF MR. YATES, SECONDED BY MR. PULIDO, AND UNANIMOUSLY CARRIED (Absent: Ovitt and Perry), THE BOARD APPROVED AGENDA ITEM 36, AS RECOMMENDED.
37.
White Paper on SoCal Climate Solutions Exchange

Jill Whynot, Director of Strategic Initiatives, gave a brief presentation on staff’s initial recommendations on the SoCal Climate Solutions Exchange.         The presentation covered the following topics: Why A Local Program is Needed; the Development Process; Background and Objectives; Design Principles; Basics of the Exchange; Scope; Additionality and Protocols; Ownership and Registration; Basics of GHG Air Quality Investment Fund; Program Review; Key Comments; and Staff Recommendation. Staff recommended the Board receive and file the White Paper and direct staff to proceed with rule development.

An errata sheet containing revisions to Page 6, Table 1 - Technical Advisory Group Members, was provided to Board Members and copies made available to the public.

The following individuals addressed the Board to speak on Agenda              Item 37.
GREG ADAMS, Los Angeles County Sanitation Districts


Requested that the Board recognize: (i) the frenetic amount of activity going on in the State of California, western region, and United States, with regard to the issue of climate change; (ii) the value in the co-pollutant reduction accruing to the benefit of the credit generator; (iii) the numerous items in the CARB Scoping Plan that could impact what is being done under the program; (vi) that the AQMD can enter into agreements with other air districts to expand the geographical area of the program to receive the lowest cost reduction for greenhouse gas purposes; and (v) if local governments take advantage of the program and create early greenhouse gas reductions, 100 percent of the credit should be credited to those creating the reductions.

Urged the Board to delay taking action until CARB has released its Scoping Plan on June 26, 2008 and has a workshop at AQMD on July 8, 2008, and questioned the need for rulemaking when there are viable alternatives that a regular program can provide.
STEVEN SCHUYLER, Western States Petroleum Association (WSPA)

Expressed support for the concept of the SoCal Climate Solutions Exchange which will allow the AQMD to assume a constructive role in assisting to mitigate greenhouse gas impacts; and for the statewide CEQA guidelines for greenhouse gas being developed.

Requested that the Board defer action to allow staff and stakeholders additional time to address concerns with the issue of additionality and the program’s elements; specifically, whether the white paper is an amendable working document for ongoing discussion or whether the details outlined in the plan are considered finalized.
BILL QUINN, California Council for Environmental Economic Balance (CCEEB)


Expressed support for CARB’s efforts to meet the greenhouse gas reduction target for stationary sources that are established under AB 32, and            the AQMD’s work to develop an emissions inventory tool to assist facilities                 in reporting their greenhouse gas emissions and CEQA mitigation issues.  CCEEB believes the SoCal Climate Solutions Exchange: (i) could lead to a fragmentation of California’s global warming reduction efforts if issues such as additionality or surplus are defined in different ways by multiple agencies; (ii) has insufficient checks and balances, as the AQMD would be the responsible party for all aspects of the trading program (credit generation, credit issuance, verification, establishing price, credit registration, and possibly brokering the credits); and (iii) undermines the integrity of the system, its participants, products traded, and the AQMD, due to the insular nature of the proposal.

Requested, if the Board directs staff to move forward in the development of the program, that the Board consider using the program to help elevate the severe shortage of ERCs, and direct staff to work with the agencies developing programs at the state, regional, and federal levels to ensure that any local programs mesh well and do not duplicate broader efforts.
JOEL LEVIN, California Climate Action Registry


Indicated that the program has the potential to produce significant reductions in greenhouse gas emissions and serve as a worldwide model, and he is happy to work with staff in the development of further protocols.

Recommended that the program be integrated with existing international standards, and that verifications and registration be done according to the International Standards Organization rules to eliminate confusion in the marketplace for project developers having to pick and choose among different programs.


In response to questions and concerns by Board Members and public comments, Ms. Whynot, Dr. Elaine Chang, DEO of Planning, Rule Development & Area Sources, and Dr. Wallerstein provided the following clarifications.

· With regard to the concept of additionality or surplus, there must be a certain length of time before a rule implementation date that GHG reductions could be determined surplus. Staff will continue to work closely with CARB to ensure AQMD’s program dovetails with the state’s program.

· Industrial facilities can change to more efficient burners, add insulation to the device to decrease the amount of fuel they use, and there are available opportunities to do certain fuel switching to obtain energy efficiency.
· Staff will review its role with regard to being the evaluator, generator, confirmer of and possible issuer of these credits with regard to liability.
· Staff would inquire with CARB on whether or not it is appropriate for the voluntary program to be embodied in a rule or if it should be called a Board policy or regulation.
· CARB adopted a policy to encourage early voluntary reductions ahead of what would be required under the AB 32 Scoping Plan. However, the subject matter covered by the existing protocols and future protocols are broad. Depending on the source category, different treatment will be needed, for example for forests, refineries, power plants, or other industrial facilities.
· Upon the release of CARB’s Scoping Plan, staff can have a meeting with CARB to address any necessary amendments with regard to the issue of coordination and policy positions, and will come back to advise the Board of the outcome.
· Staff seeks the Board’s guidance and decisions on program rules and protocols in a public hearing so that when projects come forth, there is an established agency policy rather than having to improvise as a situation arises.

· Staff is coordinating with federal and international organizations to execute a contract for a consultant that works internationally on carbon issues and carbon exchanges to make sure that staff is abreast on AQMD’s efforts will fit with international efforts.
· Staff will continue to work with CARB and the Board’s Legislative Committee as the federal policy process begins.

Dr. Lyou expressed the need to not allow toxics trading for stationary sources, as credits would increase emissions that would impact the community; that the program being voluntary could benefit environmental justice priorities and incentives if properly designed; and to make sure the program is not duplicative or incompatible with other programs. He expressed concern that the white paper does not define greenhouse gases or additionality; it may be too broad and ambitious; that the AQMD would be the buyer, seller, creator,                 and verifier of credits; and that a contingency plan does not exist for businesses who participate and find that the program does not work. He suggested that black carbon be excluded, that staff explore how to define greenhouse gases that mobile-to-stationary trading be prohibited, and that the term “permanent over specified period of time” be redefined as “valid over specified period of time”.

Dr. Lyou indicated that he could support the program if the AQMD were to: (i) place a constructed wall between its roles as buyer, seller, creator, and verifier of credits and not do all of them; (ii) limit the program to CEQA mitigation offsets; and (iii) protect environmental justice communities by defining environmental justice areas to state that emission reductions and the generation and selling of credits is allowable in environmental justice communities but cannot be traded into environmental communities in a manner which increases emissions or delays controls.

Mr. Pulido expressed the need to make this a priority and move forward with the voluntary program; and noted that the white paper will be amendable and allow for Board Members input.


Expressing his support to move forward with the program, Mr. Loveridge encouraged staff to utilize the Board’s committees and work with CARB in the development and promotion of the Scoping Plan which CARB will present on June 22, 2008.

Mr. Yates expressed his appreciation to those who testified and noted that the Board works in partnership with industry and the community during the rulemaking process.


Dr. Wallerstein clarified that the SoCal Climate Exchange White Paper is a progress report, which requires additional public debate. The sole purpose of the program is to give people an option to utilize the expertise of the AQMD and guidance on the policies of the Board through a rule making process.  Staff will continue to work on the issue of additionality and on the issue of checks and balances, and would welcome a third party independent auditor to perform            an audit of the program.  Staff has discussed program development with CARB and the California Climate Action Registry a list of desired topics for protocols that specify how to quantify whether the credit is real; and on the issue of the pollutants, staff will be waiting to see what CARB does in the Scoping Plan and how broad they want to go in the list of pollutants. This is an opportunity to foster investment in Southern California, to ensure the commitment to climate change is being fulfilled.
MR. PULIDO MOVED THAT THE BOARD APPROVE AGENDA ITEM 37, AS RECOMMENDED BY STAFF, WITH THE FOLLOWING MODIFICATION TO THE WHITE PAPER,              AS SET FORTH IN THE ERRATA SHEET:

Add the following to Page 6, Table 1 - Technical Advisory Group Members:

Organization


              Contact
         Alternate(s)
Environmental Defense Fund               Janea Scott 

Southern California Edison
              Howard Gollay

Southern California Gas Company
   Lee Wallace

THE MOTION WAS SECONDED BY MR. CAMPBELL, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
Antonovich, Burke, Cacciotti, Campbell, Carney, 
Loveridge, Pulido, Reyes Uranga, Wilson, and 
Yates.

NOES:
Lyou.

ABSTAIN:
None.

ABSENT:
Ovitt and Perry.
(Mr. Loveridge and Mr. Pulido left at 11:15 a.m.)
38.
Update on Airborne Hexavalent Chromium in Western Riverside and

San Bernardino Counties

Dr. Philip Fine, Atmospheric Measurements Manager, provided an update of staff’s activities and findings related to the airborne hexavalent chromium concentrations found in Western Riverside and San Bernardino counties in relation to the Cal Portland Cement and TXI Riverside Cement production facilities.

Staff reviewed permit records, conducted a physical survey of the area and literature review to identify the source of elevated hexavalent chromium, analyzed wind data, placed deposition plates, and set up a hexavalent sampling network. 

A 50-square-mile area was swept for sources of hexavalent chromium; source testing was performed on the cement kiln at TXI Riverside facility; fuels were tested for chromium content; top-down inspections were conducted at both cement facilities; bulk samples were collected from soils, finished products, intermediate products, and additives to the cement, and tested for hexavalent chromium.  Gray cement clinker and final product were found to have higher hexavalent chromium levels, though not enough hexavalent chromium to produce observed concentrations at the sampling sites.


Upon further analysis, staff separated larger pieces of gray clinker from fine dust material using a sieve. The fine dust, which is more likely to become airborne and blow offsite, showed hexavalent chromium content high enough to explain the ambient observations. 

In regard to cancer risk, the basin wide risk average is approximately 1200 in a million, based on 70 years of continuous exposure. The numbers adjacent to the facility at the fence line indicate the additional risk due to the chrome 6 from the cement site is approximately 250 to 500 in a million, which is similar to the risk living next to a busy freeway, rail yard or chrome plating facility. Cancer risk calculations used for MATES III and for the analysis are under review and may change.

Staff’s next steps are to take aggressive action to reduce the hexavalent chromium emissions and lower the risk level in the community by: issuing notices of violation for visible dust emissions; modifying permit requirements; introducing new regulations specific to cement handling and production; continuing and adding additional sampling in the community for hexavalent chromium and dust; and ongoing enhanced field surveillance and inspections of both facilities.

In summary, the fine clinker dust from TXI Riverside Cement is a source of airborne hexavalent chromium.  The Cal Portland Cement emissions appear to be less of a source than TXI Riverside Cement due to better dust control, indoor storage of its clinker, and a longer distance between potential emission points and the fence line.  Additional monitoring will be conducted around that facility. The airborne hexavalent chromium concentration levels from February 12, 2008 to May 31, 2008, have come down since becoming a public issue and when the facilities became aware of the hexavalent chromium emissions. The facilities have already taken actions, as reflected in the latest data, and the AQMD will continue to take the necessary actions to reduce emissions.

Dr. Wallerstein indicated that Ms. Carney, Mr. Yates, and Dr. Lyou attended the community meetings and that they greatly helped in addressing the communities’ concerns.

Mr. Yates indicated that the town hall meetings were beneficial for the people that reside around the cement factories, and that staff assured the community that they would provide better contact and information on any action taken by the Board.


In response to Dr. Lyou’s request, Dr. Wallerstein confirmed that staff would post on the AQMD website and provide to the Board Members a summary page on the results of the commitments, such as sampling and air conditioners, as they are fulfilled to ensure that the commitments are fulfilled to the community. 

Dr. Lyou expressed his concern with staff comparing and sending a message that the risk in living next to a freeway, dry cleaner, or a rail yard is the same as living next to the cement facilities. He indicated that although there is not an immediate health risk there are long-term problems that must be dealt with, and staff should get the message out that they are trying to minimize the risk.

Dr. Wallerstein expressed his concurrence with Dr. Lyou’s comments and indicated that while participating in a CAPCOA forum on risk communication with a trainer from the U.S. EPA, the trainer advised them not to make those kinds of comparisons.


In response to Ms. Carney’s questions, Dr. Wallerstein confirmed that the   reduced levels of hexavalent chromium in the last measurements are a result of steps taken at TXI Riverside Cement.

Ms. Reyes Uranga complimented staff for their research and response which resulted in measurable gains in the community.

THIS WAS AN INFORMATIONAL ITEM ONLY, AND THE BOARD TOOK NO ACTION ON AGENDA ITEM 38.
39.
Update on CARB Scoping Plan
AT CHAIRMAN BURKE’S DIRECTION, AGENDA                  ITEM 39 WAS CONTINUED TO THE JULY 11, 2008               BOARD MEETING, AS REQUESTED BY MR. LOVERIDGE.
PUBLIC HEARINGS

40.
Adopt Proposed Rule 314 - Fees for Architectural Coatings


Dr. Laki Tisopulos, Asst. DEO of Planning, Rule Development & Area 
Sources, gave the staff report.

The public hearing was opened, and the Board heard testimony from the following individuals.

JAMES PROVENZANO, Clean Air Now

Requested that the Board adopt Proposed Rule 314 without delay, noting that enforcement of regulations is critical, the fees are needed to fund the necessary staff to effect enforcement, and the educational value of the enforcement and accounting program is invaluable.
LUIS CABRALES, Coalition for Clean Air

Expressed support for the adoption of PR 314, increasing AQMD’s compliance resources to obtain additional inspectors, and strengthening the architectural coatings emissions program.

JEFFREY B. MARGULIES, National Paint and Coatings Association (NPCA)

Indicated that staff’s proposal to require 200 manufacturers to pay for additional inspectors is not appropriate for three reasons: (i) only 1.3 percent of manufacturers are going to pay the fee for the entire program; (ii) under state law any fee that is imposed has to have a relationship to the fee payer’s burdens on, or benefits from, which has not been established; and (iii) before the Board adopts the rule, it must be determined if there is a compliance problem which necessitates hiring additional staff.


Urged the Board to adopt only the first year’s fee rates to recover current programs costs, and direct staff to continue to work with the industry                        and interested parties on developing an alternative funding mechanism             by means of a point-of-sale fee to retailers and end-users. (Submitted written comments).
MADELYN HARDING. Sherwin Williams Company

Expressed support for NPCA’s position as presented by Mr. Margulies. Requested that the Board direct staff to: (i) be cautious, as they propose a new version and amendment within the next 120 days, to not double count when a distributor and its manufacturer gets charged; and (ii) develop an alternative funding mechanism directed towards the retail locations on the basis of point of sale or upon arrival at a retail location.
JOHN LONG, Vista Paint Corporation

Expressed support for NPCA’s position as presented by Mr. Margulies, and requested that the Board adopt only the first year proposal and direct               staff to review the justifications of the additional expenses. (Submitted written comments)
PAUL BEEMER, Roof Coatings Manufacturing Association (RCMA)

Indicated that RCMA believes there is no finding to justify expanding the program, and that a point of sale mechanism based on proportion to selling price is proper, and that only a one year program be implemented.


Requested that RCMA be allowed to submit paper responses to the AQMD without being assessed a penalty; and that the AQMD provide a complete and accurate list of zip codes to determine where the products are being shipped.  (Submitted written comments).

BILLY LEE EVANS and ROBERT WENDOLL, Dunn-Edwards Corporation

Expressed opposition to Proposed Rule 314, indicating that no justification has been shown to expand the program; and urged the Board to modify PR 314 to include only the first year’s fee rates.


Expressed concern that the exemption provision incentive for the development of the environmentally friendly coatings is too broad because it deals only with VOC content. However, supports an exemption for recycled coatings. (Submitted written comments).

LEWIS PERALES, Amazon Environmental

Expressed support for PR 314, if amended to exempt recycled content latex paint for three reasons: (i) the VOCs from the paint used for stock          material has already been accounted for when the new paint is sold; (ii) the compositional data request in PR 314 would create an unnecessary financial and administrative burden; and (iii) without the exemption, the proposed rule would undermine the beneficial environmental impacts of recycling.  (Submitted written comments).

CURTIS COLEMAN, Sherwin Williams Company

Indicated that industry is not opposed to adopting the first year proposal to recover the program’s costs; however, oppose implementing phase two and three because it creates inequities for manufacturers by having to pay fees for activities devoted for retailers and contractors’ use in the field.


Requested that the Board direct staff to work to broaden the base of the fee payers, adopt the first phase of the proposal, and defer stages two and three until the program can be better calibrated and a determination can be made as to what level of resources are appropriate.
ADRIAN MARTINEZ, National Resources Defense Council

Indicated that the AQMP provides data and information to justify the adoption of PR 314; and that the region needs to deal with an immense black box, and address all VOC sources and pollutants to meet ozone standards.

Indicated that staff has been very accommodating to industry during the development of PR 314, and as architectural coatings are the largest source of VOC within AQMD’s control, supports staff’s need for additional resources for sampling and enforcement regulations.
There being no further public testimony on this item, the public hearing was closed.


In response to questions and concerns by Board Members and public comments, Dr. Tisopulos and Dr. Wallerstein provided the following clarifications.

· No specific dollar figure is attached to a violation; the dollar amount could range from a few hundred dollars to as high as several hundred thousand dollars.
· Staff does not oppose a fee exemption for post consumer paint or recycled coatings, as they are already subjected to fees in their initial formulation. Staff will issue the clarification as part of the forms that will be sent out to architectural coating manufacturers, and would include the exemption in the rule for the Board’s consideration in 120 days.
· Increased revenues would not happen until years 2 and 3 or unless inspectors from other source categories reallocate their time into this large source category.
· As part of the budget process, PR 314 and the other fee rules are bought back to Board every year to realign any fees as they so desire.

Because enforcement of the rule at all levels is very important, staff is not proposing to reduce the number of inspectors dedicated to inspecting end-users but, rather, attempt to find alternative funding sources to cover the end-user inspections cost.

· The vast majority of violations observed are traced back to manufacturers.

· The average impact on the manufacturer, when the rule is fully implemented, will be 3.6 cents per gallon and $246 per ton of VOC emissions. Fees will be phased-in over three years with the fee rate set in 2009 to recover approximately one-half the cost of the program, three-fourths of the cost in 2010, and the full cost of the program recovered in subsequent years.
· Staff has been in contact with the Integrated Waste Management Board and will be part of the working group with regard to adoption of a point-of-sale fee.
· Fees are imposed on the manufacturers wherever they are located for products sold into or within the basin; they are not just imposed on manufacturers within this basin.
· If the Board adopts PR 314 as proposed by staff, inspectors would be added during the 2009-2010 budget process.              The Board would review year two being implemented, and as year three comes before the Board, the remaining inspectors would be added. 
· Staff would review and recheck the AQMD website to verify that the zip code listing is complete and available to industry.

Mr. Campbell indicated he would only support the implementation of a first year fee adjustment, and suggested that staff be directed to accelerate the inspection aspect to determine if the additional inspectors are necessary and whether generated fees can pay for the program versus passing the fee on to manufacturers who are trying to comply with the rule.


Dr. Lyou expressed the need to develop a consumer awareness and education program with regard to VOC verification and levels of paints, with specific names and manufacturers that have been verified and could be provided to the public, and requested that the annual status report to be presented by the appropriate Committee to track this issue and include other highly flammable exempt solvents.


Ms. Reyes Uranga expressed her concern, from the community standpoint, that the AQMD is accountable for the dollars collected through fines and the need to ensure that the fines collected go towards cost recovery or into the areas most affected by the entities that are polluting.

Mr. Yates, Chairman of the Stationary Source, confirmed that meetings have been held with the paint manufacturers, he has met with staff to find a partnership between the paint manufacturers and AQMD, and currently staff has no way of tracking out-of-state manufacturers that distribute to industry within the South Coast basin.
Written Comments Submitted by:
Henry Company

MS. CARNEY MOVED THAT THE BOARD ADOPT PROPOSED RULE 314 AND CERTIFY THE NOTICE OF EXEMPTION, AS RECOMMENDED BY STAFF.  THE MOTION WAS SECONDED BY MR. YATES.

Dr. Lyou requested to amend the motion to include the following language in the adopting resolution: “direct staff, within 120 days of rule adoption, to develop a proposed amendment for Board consideration of a definition of exempt compounds that explicitly includes recycled paints”.
THE MAKER AND SECONDER OF THE MOTION ACCEPTED THE AMENDMENT TO THE MOTION. 

MS. CARNEY MOVED THAT THE BOARD ADOPT RESOLUTION NO. 08-20, ADOPTING RULE 314                      AND CERTIFYING THE NOTICE OF EXEMPTION FROM CEQA REQUIREMENTS, AS RECOMMENDED BY STAFF, AND WITH THE FOLLOWING MODIFICATION TO THE RESOLUTION:
Add to the adopting Resolution:

“BE IT FURTHER RESOLVED that the AQMD Governing Board directs AQMD staff, within 120 days of rule adoption, to develop a proposed amendment for Board consideration of a definition of exempt compounds that explicitly includes recycled paints; and”
THE MOTION WAS SECONDED BY MR. YATES, AND CARRIED BY THE FOLLOWING VOTE:

AYES:
Antonovich, Burke, Cacciotti, Carney, Lyou,         Reyes Uranga, Wilson, and Yates.

NOES:
Campbell.

ABSTAIN:
None.

ABSENT:
Loveridge, Ovitt, Perry, and Pulido.

41.
This item was withdrawn by staff.
42. Amend Rules 1186.1 - Less-Polluting Sweepers and 1196 - Clean On-Road Heavy-Duty Fleet Vehicles



Staff waived the oral report on Agenda Item 42. The public hearing was 
opened, and there being no public testimony on this item, the public hearing          
was closed.

ON MOTION OF DR. LYOU, SECONDED BY MS. CARNEY, AND UNANIMOUSLY CARRIED (Absent: Loveridge, Ovitt, Perry, and Pulido), THE BOARD ADOPTED RESOLUTION  NO. 08-21, AMENDING RULES 1186.1 AND 1196, AND CERTIFYING THE ADDENDUM TO THE JUNE 2000 PROGRAM ENVIRONMENTAL ASSESSMENT FOR FLEET VEHICLE RULES AND RELATED RULE AMENDMENTS,             AS RECOMMENDED BY STAFF.
43.
Amend Rule 1186 - PM10 Emissions from Paved and Unpaved Roads, and 
Livestock Operations

Staff recommended that the Board open the public hearing and continue Agenda Item 43 to the July 11, 2008 Board meeting, in order to fulfill the required 30-day publication of the hearing notice.

ON MOTION OF DR. WILSON, SECONDED BY                               MR. CAMPBELL, AND UNANIMOUSLY CARRIED (Absent: Loveridge, Ovitt, Perry, and Pulido), THE BOARD OPENED THE PUBLIC HEARING ON RULE 1186 AND CONTINUED THE ITEM TO THE JULY 11, 2008 BOARD MEETING, AS RECOMMENDED BY STAFF.

OTHER BUSINESS

44.
Execute Contract with Allen D. Mednick to Provide Representation in Hearing 
Board Proceeding
Ms. Carney announced that she had a conflict of interest with regard to Agenda Item 44 and she left the room.
MR. YATES MOVED THAT THE BOARD FIND THERE IS A NEED TO TAKE IMMEDIATE ACTION REGARDING EXECUTING A CONTRACT WITH ALLEN D. MEDNICK             TO PROVIDE REPRESENTATION IN HEARING BOARD PROCEEDINGS, WHICH DOES NOT APPEAR ON THE POSTED AGENDA, AND THAT THE NEED TO TAKE ACTION AROSE SUBSEQUENT TO THE POSTING OF THE JUNE 6, 2008 AGENDA. THE MOTION WAS SECONDED BY                DR. WILSON AND CARRIED UNANIMOUSLY BY THOSE BOARD MEMBERS PRESENT (Absent: Carney, Loveridge, Ovitt, Perry, and Pulido).
MR. YATES MOVED THAT THE BOARD:
1) AUTHORIZE THE EXECUTIVE OFFICER TO ENTER INTO A CONTRACT WITH ALLEN D. MEDNICK TO PROVIDE HEARING BOARD REPRESENTATION AT A RATE OF $250 PER HOUR PLUS TRAVEL AND LODGING EXPENSES, FOR A TOTAL CONTRACT AMOUNT NOT TO EXCEED $50,000, FOR THE PERIOD JUNE 6, 2008 THROUGH SEPTEMBER 30, 2008; AND
2) APPROVE FINDINGS THAT: AT THE TIME OF                 MR. MEDNICK’S AQMD EMPLOYMENT, (1) HE               WAS RESPONSIBLE FOR OVERSEEING THE DEVELOPMENT AND IMPLEMENTATION OF AQMD PROGRAMS, POLICIES AND PROCEDURES; (2) THAT HIS SERVICES ARE NECESSARY TO ASSURE THE CONTINUED EFFECTIVENESS OF PROGRAMS;              3) THAT THE CONTRACT IS ONLY FOR THAT PERIOD OF TIME NECESSARY FOR MR. MEDNICK’S WORK ON THESE PROGRAMS; AND (4) THAT                MR. MEDNICK IS THE MOST QUALIFIED PERSON TO PROVIDE THE NEEDED SERVICES.
THE MOTION WAS SECONDED BY DR. WILSON, AND CARRIED UNANIMOUSLY BY THOSE BOARD MEMBERS PRESENT (Absent: Carney, Loveridge, Ovitt, Perry, and Pulido).

PUBLIC COMMENT PERIOD
LUIS CABRALES, Coalition for Clean Air

Commended the Board on its commitment to reduce emissions from cleaning products, and presented an update on the Coalition for Clean Air’s efforts to ensure that CARB is addressing VOC emissions from janitorial products, paint/lacquer thinners, and  PERC in spot removers for dry cleaners, which are the largest sources of emissions in the consumer products.

Urged the Board to convince CARB Board Members to direct CARB staff to present in November 2008 a stronger regulation to address cleaning and consumer products, and to continue to work together to change the proposal.  (Submitted written comments).
BOARD MEMBER TRAVEL


Board member travel reports have been filed with the Clerk of the Boards, and copies are available upon request. 

CLOSED SESSION

The Board recessed to closed session at 1:05 p.m. pursuant to Government Code sections:

· 54956.9(b)(1) based on significant exposure to litigation (two cases) based on the following facts and circumstances: (1) Notice of Intent to Sue Letter dated April 1, 2008 from NRDC, et al.; (2) letter dated June 2, 2008, from Alonzo Wickers IV, Esq., on behalf of Riverside Press-Enterprise.
· 54956.9(c) to confer with its counsel regarding determining whether to initiate litigation (two cases).
Following closed session, District Counsel Kurt Wiese announced that a report of reportable actions taken in closed session would be filed with the Clerk of the Boards and made available to the public upon request.

ADJOURNMENT

There being no further business, District Counsel Kurt Wiese adjourned the meeting at 1:15 p.m.

The foregoing is a true statement of the proceedings held by the South Coast Air Quality Management District Board on June 6, 2008.
Respectfully Submitted,
ROSE JUAREZ

Senior Deputy Clerk
Date Minutes Approved: _________________________
_____________________________________________


Dr. William A. Burke, Chairman

ACRONYMS

AQMP = Air Quality Management Plan

CARB = California Air Resources Board

CEQA = California Environmental Quality Act

FY = Fiscal Year

MSRC = Mobile Source (Air Pollution Reduction) Review Committee
PR = Proposed Rule

RFQ = Request for Quotations

SIP = State Implementation Plan

U.S. EPA = United States Environmental Protection Agency
VOC = Volatile Organic Compound
